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The interplay between §6-203 and 6-207 is not 2 model of clarity, For instance, §6-203
speaks of “validation” and counting of a signature by the board, if all requirements of the section
are met, Section 6-207, however', refers to “verify{ing]” and counting the “validated” signatures,
No definition of “validate” or “verify” is provided in the statute. The purpose of verification “4s
to ensure that the [signatory] is listed 23 & registered voter,” §6-207(a)2), a process that by that
time should already have been completed under §6-203(a)(1) (“To sign a petition, an individual
shall sign the individual’s name s it appears on the registration list or the individual’s sumame
of registration...”), and §6-203() (“The signature of an individﬁal shall be validated and
counted if: (1) the requirements of subsection (a) of this section have been matisfied.. .
Accordingly, it can be argued that “verification” and “validation” amount to the same thing
under the statutes,

Both parties contend that resort to rules of statutory construction supports their respective
positions. Indeed, as pointed out by Tudge Adkins in Kaczorowski v, City of Baltimore, 309 Md.
305, 512, 525'A.2d 628, 631 (1987): “Tust as in the science of Physics every action has an equal
and opposite reaction, so it seems that every canon of statutory construction has an equal and
opposite canon.”

In the same case, however, the court stated: “What we are engaged in is the divination of
legislative purpose or goal. Indeed, as we have explained, the plain-meaning rule ‘is not a
complete, all sufficient rule for ascertaining a legislative intention [citation omitted]™ 4 at 514;
325 A2d at 632. The court went on to hold that the plain-meaning rule ig not nigid, where a
literal interpretation of a questioned stamute would defeat the legislative intent — here, to

enftanchise voters.
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The court finds further support for Defendant’s position by examining the Fiscal and
Policy Note prepared by the Departinent of Legislative Servicss, during consideration of the bill
that was ultimately codified ag §6-207(2)(2) in 2006. Under the heading “Blection Law -
Petition Verification” is stated: “[Tlhe purpose of requiring election authority staff to verify
signatures, ..is to ensure that th:e names of the individuais who signed the petition are tegisterad
Voters, not to verify the authenticity of the sighature,”

In conclusion, the court finds that the language of §6-203 is directory, not mandatory, and
that the Defendant was responsible for ensuring only that signatories to the petition were
registered voters and, as explained infra, detecting cases of patent fraud. The court is ﬁuily aware
of the holding in Barmes v. State, 236 Md, 564, 204 A.2d 787 (1964), to the effect that the
langnage in former Article 33, §169 (a predecessor to present §6-203) was mandatory, and not
directory. In the court’s view, Bamas has become distinguishable by virtue of the statatory
changes that have occurred in the 44 years since it was decided, At the time of the court’s
decision in that case, there was no statutory section comparable to present §§ 6-103 and 6-207,
which today explicate the role of the State Roard in determining the validity of petition

signatures. The lepislature has pow permissibly and constitutionally delegated much of itg

authority in determining the validity of signatures to the Board, See Burroughs v, Raynor, 56
Md. App. 432, 441, 468 A.2d 141, 145 (1983) (“...[T]be exercise of quasi-judicial authority by
an administrative agency is not ap uncopstitutional usurpation of Judicial powers.. when.. the
administrative action ig subject to judicial review [cttation omitted]"),

The court finds that aij signatures challenged on the basis of alleged violations of §6-203
are valid, because Defendant determined that all non-disqualified signatories were registered

vaters and residents of Montgomery County,
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(5) Signatures Affixed to Pages Where There Are Signs of Possible Fraud or
Other Irregmlarities by the Signer or Circulator (category X}

The court rejeets the suggestion by Defendant that its fanction in counting signatures is
purely ministerial, with 1o responsibility for detecting fraud. Some degree of discretion must be
exercised when the Board is presented with signatures that raige geﬁuine suspicion about
authenticity,

Court's Exhibit 1, which was admitted at trial on July 9, is a letter from an Assistant
Attomney Geners] to Gene Raynot, an election official in Baltimore City. The letter, dated July
15, 1996, advised that *if a local board of election supetvisors can determine with a reasonable
degree of certainty that a signature on a petition was made by a petson other than the purported
signet, the board should invalidate that signature.” The Assistant Attorney General concedad
that a local election board “cannot be presumed to be handwriting experts,” but suggested that
the board does not abdicate its responsibility to make a “reasonable Jjudgment” that a signature is
illegitimate,

The court finds the reasoning of the letter persuasive, While the Board does not consist
of a group of handwriting experts, its role is something more than that of bean-counter. Tts
employees cannot throw logic and good sense out the window merely because a person whose
signature is obviously bogus happens to.be 2 registered voter,

At trial, 46 such signatures were claitned to be suspect for February 4, and 41 for
February 19, The court has examined these signatures and finds that 2 reasonable person wonld
find them questionable, While there can be legitimate arguments made as to whether some of
these signatures are patently counterfejt, the court accepts the numbers proffered by Plaintiffs
*nnd disqualifies these Signatures, |
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(6) Miscellaneous Problems (category M)

A total of 40 such sfgnahmes are claimed to' be invalid under this category, 12 for
February 4, and 28 for February 19, The court has reviewed thege miscelianeous problems
which include, among other things, an incomplete printed name, no address, an improperly dated
circulator’s affidavit, the use of post office boxes for an address, use of ditto marks, crossed out
names, no cirenlator’s narne, and related matters.

For the February 4 submission, all challenges to the signatures are denied, except for
three. An incomplete name, provided there is other information to identify the registercd voter,
is not a disqualification under the statate, for ressons explained in §¢4), above. Likewisge, the
lack of an address is not sufficient to disqualify, by itself, nor is the use of 5 post office box or
ditto marks.

A circulator’s affidavit dated four days after the filing, however, disqualifies all three

signatureg or page M3,

For the February 19 submission, the following signatures are disqualified: blank line on
2M]; line crossed oug o0 2M2; line crossed out on 2M3; line crossed out on 2MA4; signature
without circulator on 2MS; unsigned by circulator petition on 2M6: undated affidavit (two
signatures) on 2M7; petition with two circulators (four signatures) on 2M10; blank information
| lines on 2M12; two People signing on same line on page 2M18; two sipnatures improperly
| counted, instead of one, on page 2M30,

The cowrt notes that meny people do not write well cursively (including those who may
be unfamiliar with the legal significance of affixing a signature in a context such a3 is presented

ere), and that sometimes a person’s “signature” may be printed, or look more like printing than
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cursive writing. Provided there i confirmatory evidence that the voter is registered (such as a
birth date or address) there is compliance with the statute, COMAR, and the Board's Guidelines.

In summary, although barred by limitations, 59 signatures could have been disqualified

from the February 4 filing. Seventy signatures are disqualified from the February 19 submission,
for the feasons stated above. Therefore, 26,813 signatures on the two submissions are valid.

V. Compliance With Montgomery County Code, Articie 5L §114

Having found that the referendum petition contains 26,813 valid signatures, the next issue
the court considers is whether those signatures constitute st least five percent of the “registerad
voters” of Montgomery County.

The registered voter figure provided to MCRG by the Defendant was 500,012, the
purported number of voters in the county en November 21, 2007, when the gender identity anti-
discrimipation law was signed by the comnty executive, Defendant, through comsel
acknowledged in argument on June 11 that this figure did not include “inactive” voters The
parties have stipulated that there were 52 ,269 Montgomery County inactive voters in the state
database as of November 30, 2007, the date hearest to November 21 for which such figures are
still retrievable, Accordingly, if inactive voters are added to the tota] (552,281), MCRG would
need 27,615 voter signatures to validly petition for a referendym.

Gisriel, supra, involved a challenge similar to the one made by Plaintiffs herein, except
that there the appellant sought to exciude from the denominator certain inactive Ocean City
voters. The Court of Appeals held the inactive voters were not unqualified and required that they

be included in the denominatar.

19




& 21/25
KARPIMNSKI COLARESI PAGE

87/24/2008 @2:23 | 41@727BERL L oo CHAMBERS 2407779386 p.21

Case No. 293857y

Six years later in Green Party, supra, the same cowrt declared unconstitutional a
COMAR regulation anthorized by 2 statute defining the term “registered voter” to exclude “an
individual whose name is on the list of inactive voters."”

Although the jssye presented in Green Party was whether an inactive voter should be
counted for purposes of determining the number of voters signing a petition (“the numerator™),
the court stated: “If inactive voters are not aoﬁnted for petition purposes, then consistency would
demand that they cannot be counted aniong the total number of voters, which the percentage
signanire requirement iy based upon [citation omitted], . -Mereover, since state election officials
transmit voter tarnout statistics in terms of & percentage of the active voter turnout only, this can
Jead to bizarre outcomes, Wsuch as having a voter tumout of more than 100% [citation Omitted].
This confusion would not arise if the Board maintained one umiform registry, as required by

Article I, §2, of the Maryland Constitution.” 377 Md. at 152.

eiection law stattitory scheme to conform to the Court of Appeals’ holding, Among other things,
it removed “petition signature verification” from the “official administrtive purposes™ for which
inactive voters were not to be counted. See mp, CODE ANN., ELEC. §3-503(d) (2007). ¥t also
tepealed former definitional §1-101(mm), defining “registered votes to “not include ap
individual whose name is on 4 list of inactive voterg,”

It should be noted that the court was informed during the trial of this case that some 200
inactive voters signed the instant petitions, although those signatories were not included in the
denominator established by Defendant. The court rejects Defendant’s argument that inactive
voters shauld be excluded from the denominator because to do otherwise would artificially

inflate the number of signatures required to Successtully petition for referendum, The legislature
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specifically deleted the words “petition signature verification™ from what ig now §3-503(d) after
Green Party, recognizing that there was to be no distinction between active and inactive voters
except for “official administrative purposes,” like vzstabliéhing Precincts and reporting official
statistics. Neither of those two situations are presented here, nor can it be said that verification
of petition signatures is an “official administrative purpose,”

To accept Defendant’s arguments would mean that citizens could successfully place a
matter on referendum without obtaining the signature of 1 single active voter, In thig case, for
: instance, the sighatures of approximately one-half of the current list of inactive voters would be
sufficient to petition for referendum, even though non;e of those voters would be counted in the
denominator, A validly-enacted law could thus be challenged and, pethaps, defeated at the polls
by means of a petition signed by a deflated percentage 'of voters. The court finds thig o be in
direct contravention to the spitit, if not the holding, of Gisriet and Green Party,

V. Statuie of Limitations

The final question remaining for the court’s determination is whether the stafute of
- limitations contained in §6-210 bars the relief sought by Plaintiffs. Limitations was pled by
Defendant in its answer as an affirmative defense, and raised in. its respomse o the supplemental
mermorandum filed by Plaintiffs on the issue of the correct denominator.

- Statutes of limitations exist o encourage promptness, “They find their justification in

necessity and convenience rather than Jogic. They represent expedience, rather than principles . .

+ They represent a public policy about the privilege to litigate.” Walko . Burger Chef Systems,
Ine., 281 Md. 207, 210, 378 A.2d 1100, 1101 (1977,
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Such statutes are to be strictly construed and the court is not to give them “a strained

construction to evade their effect [citation omitted].” Decker v, Fink, 47 Md. App. 202, 206, 422

A.2d 389, 301 (1980).

In a pre-election context, time is of the essence The General Assepr]y made 3
legislative determination in enacting §6-210 that those aggrieved by a decision of the local board
raust promptly lodge an objection by requesting judicial review.

Defendant claims that any challenge to the denominator should have been raised within
ten days of the determination by the Defendant that the referendum petitioner (MCRG) needed
25,001 signatures to place the matter on the ballot,

Plaintiffs aver that any 10-day limitations requirernent is triggered by the date that
Defendant certified the petition, see MD. CODE ANN., ELEC, §6-208 (2003), and point to the letter
sent by the local board to the county executive, dated March 3, 2008. By that calculation, say
Plaintiffs, their judicial challenge was timely filed,

The court notes that information regarding the number of active and imactive voters in
Montgomery County was available throughout the time pericd at issue, on the State Board of
Elections website, for any interested citizen to view. The Plaintiffs, and members of MCRG, had
unfettered access to these numbers.  All of those citizens are presumed to know the law
regarding the “active~ingctive” dichotomy, which the Court of Appeals eliminated in Green
Farty,

After the decision in that case, it is inescapable that five peteent of the mg;'stercd voters
in Montgomery County on November 21, 2007, was not 25,001; it was 27,615, Plainly, MCRG

did not gather enongh signatures to meet the five percent threshold,

e,
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Plaintiffs, however, judicially challenged the denominator too Jate. As was the case in

§1, above, 2 judicial challenge 1o the fixing of the denominator should have baen filed an or

before February 20, 2008, and perhaps earlier. Cettainly, Plaintiffs had constructive notice of the

denominator no later than that day, when the first set of signatures was verified and counted by

Defendant.

petition was certified to the county executive iy the measuring date for seeking judicial review,
' Certification under §6-208 oceurs at the end of the signamre-gaﬂlcring process. While it is true
that $6-209 provides for Judicial review of the certification, it does not give Plaintiffs a second

bite at the apple on the denominator issue,

| signatures at the firgt step of the sighature-gathering process, they are required to seek judicial
- review within 10 days of the determination, Had the denominator in this case heen artificially
high, Roskelly would have compelled MCRG to seek judicial review within 10 days, lest they be
bound by the higher number. It would not have beeg permissible to allow MCRG to wait until
the certification process to seek such review. -

Plaintif® are not entitled to 2 more deferential stardard tharrthe petition sporssrs. |
Because their request for judicial review wag filed on March 14, limitations bars any remedy,

[t 1s therefore this 24% day of July, 2008, b ¥ the Circuit Court for Montgomery County,

. a.h,‘__"ORDERED’ thet Defendant’s Motion for Summary Judgment on the Complaint for
Tudicial Relief and Declaratory Judgment is hereby GRANTED, and it is farther
ORDERED, that judgment is entered in favor of Defendant; and it is further
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ORDERED, that this court declares that the petition brought by Maryland Citizens for a

Responsible Government contains the requisite number of signatures necessary to place Bill No.

27-07, “Non-Discrimination — Gender Identity”

on the November 4, 2008, General Election
ballot, for consideration by the voters of this county,

and it {3 forther
ORDERED, that Montgomery County certify the baljot question and wording thereof for

inclusion on the November 4, 2008, ballot no later than August 18, 2008,

ROBERT A, GREENBERG, J bﬁg ﬂ

Circuit Court of Montgomery Count;'
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EXHIBIT D



From: KevinKarpinski@aol.com

Sent: Sunday, September 14, 2008 7:31 AM
To: Amy Smith

Cc: Austin Nimocks

Subject: Re: Doe Next Steps

Amy- | have confirmed that the entire petition was processed. | have informed Dr. Jacobs of that fact. | will let you know
once Judge Greenberg takes any action. Take care, Kevin

Psssst...Have you heard the news? There's a new fashion blog, plus the latest fall trends and hair styles at StyleList.com.



EXHIBIT E



IN THE COURT OF APPEALS OF MARYLAND

No. ol

September Term, 2008

JANE DOE, et al.

MONTGOMERY COUNTY BOARD OF ELECTIONS

Bell, C.J.
Harrell

Battaglia
Greene

Murphy

Adkins

Barbera,

JJd.

PER CURIAM ORDER

Filed: September 9, 2008




JANE DOE, et al. * In the
* Court of Appeals
V. * of Maryland

* No. 61
MONTGOMERY COUNTY BOARD
OF ELECTIONS * September Term, 2008

PER CURIAM ORDER

For reasons to be stated in an opinion later to be filed,
it is this 9th day of September, 2008,

ORDERED, by the Court of Appeals of Maryland, a majority of
the Court concurring, that the judgment of the Circuit Court for
Montgomery County be, and it is hereby, reversed, and the matter
remanded to the circuit court with directions to enter judgment in
favor of Appellants. Costs to be paid by the Appellee. Mandate to

issue forthwith.

/s/ Robert M. Bell
Chief Judge






