





Anthony, 69 F.2d 506, 510-11 (1st Cir. 1934) (citing Berger v. Berger, 117 A. 361, 362
(R.I. 1922). The action is called a “triangular suit” because the state is an interested party
under the protection of the court. Jd. at 511. It is a long and well-established rule in
Rhode Island that, unlike other civil actions, the state is an interested party that “seeks the
preservation of the marital status.” Rheaume v. Rheaume, 107 R.1. 500, 268 A.2d 437,
504 (1970).* Thus, Chambers and Ormiston are asking Rhode Island to participate and
“preserve” a “martial status” that does not exist, and has never existed, in Rhode Island
law. Therefore, this state should not authorize a divorce for the sake of governing
private, consensual conduct.

However, as an alternate theory, the Appellants argued in the Family Court that,
under § 15-5-1 of the Rhode Island code, they are still entitled to a divorce even if their
“marriage” is considered void under Rhode Island law.”® Specifically, § 15-5-1 provides
as follows:

Divorces from the bond of marriage shall be decreed in case of any

marriage originally void or voidable by law, and in case either party is for

crime deemed to be or treated as if civilly dead, or, from absence or other
circumstances, may be presumed to be actually dead.

% See also Smith v. Smith, 69 R.1. 403, 34 A.2d 726 (1943); Parker v. Parker, 103 R.L. 435,238
A.2d 57 (1968); Pate v. Pate, 97 R.I. 183, 196 A.2d 723 (1964); Carvalho v. Carvalho, 97 R.L
132, 196 A.2d 164 (1964); Hall v. Hall, 63 R.1. 148, 7 A.2d 719 (1939); Puhacz v. Puhacz, 55
R.1. 306, 180 A. 377 (1935); Prosser v. Prosser, 51 R.I. 58, 150 A. 754 (1930); and McLaughlin
v. McLaughlin, 44 R.1. 429, 117 A. 649 (1922).

“ The Appellants expressly referenced § 15-5-1 and cited Leckney v. Leckney, 26 R.1. 441, 59 A.
311 (1904) in their Joint Memorandum to the Family Court for the proposition that “under no
circumstances could this Court consider the marriage unrecognizable for the purposes of
dissolving it.” See page 4 of the Joint Memorandum of the Parties on the Pending Request for
Certification.

29



R.I. GEN. LAWS § 15-5-1 (1956). The seminal case on this statute’' is Leckney v.
Leckney, 26 R.I1. 441, 59 A. 311 (1904). In Leckney, this Court was faced with a
bigamous marriage and the question of how to address the second of two marriages
entered into by John Leckney. This Court concluded that the second marriage was void
under Rhode Island law and, therefore, granted the second wife a divorce under what is
now § 15-5-1. Leckney, 59 A. at 312. Following the conclusion in Leckney, the
Appellants argue for a divorce in the instant matter, but they seriously misapprehend both
the purpose of § 15-5-1 and this Court’s ruling in Leckney.

Unlike the relationship presented in Leckney, Chambers and Ormiston do not have
a “de facto” marriage and are not “husband and wife.” Id. at 311. In Leckney, both
marriages presented were, in fact, de facto marriages—unions between one man and one
woman.

That the parties to this suit entered into a contract of marriage, as above set

out and sworn to by the petitioner, is not denied or questioned. By so doing

they became husband and wife de facto, at least, and under the statute a

decree of this court avoiding said marriage is necessary in order to protect

the rights of the wife before the public; and such a decree can only be

obtained by prosecuting a petition for divorce, which the petitioner is now

proceeding to do. The only remedy which the statute gives her is by way of

a petition for divorce from the bond of marriage, and the proceeding which

it prescribes is classed as a proceeding for divorce; and hence we are of

opinion that the incidents connected therewith, such as temporary support

of the petitioner and counsel fees, stand upon the same footing as in other
cases.

Id. (emphasis added). Thus, the marriages at issue were “de facto” marriages because

each marital contract was a facially valid marriage—a union between one man and one

! Section 15-5-1 was previously codified as Chapter 195, § 1 of the General Laws of 1896.
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woman. Each wife was an appropriate marital candidate for the husband. Moreover,
nobody would dispute that the husband could marry both spouses—he just couldn’t do so
at the same time. Thus, the issue presented was really one of just timing (perhaps the
essence of bigamy). Because just the timing was improper, not the nature and essence of
the respective marriages/relationships, the otherwise facially valid second “marriage”
(union between one man and one woman) needed to be voided. In other words, there
were definitely two marriages, but one of them had to be negated for reasons of public
policy.

Therefore, in Leckney, “divorce” was an appropriate remedy because there was an
actual “marriage,” albeit an untimely one. This is an extremely important distinction
since “the term ‘divorce’ means primarily the dissolution or partial suspension by law of

the marriage relation, and presupposes the existence of a valid marriage.” /d. at 311-12

(emphasis added). The Leckney court never said that wife #2 did not have a “marriage”
with the husband. She did. Rather, the “marriage” was merely void.

In the instant case, we have a much different scenario—whether a de facto
“marriage” ever existed bétween the parties. There did not. Two persons of the same sex
cannot have a “marriage.” Thus, the equitable “divorce” remedy discussed in Leckney
would be inapplicable and the public policy of “protect[ing] the rights of the wife before
the public” does not exist. There is a difference between a marriage (a union between
one man and one woman), even if void (for timing, incest, or other reasons), and a non-

3%

marriage. What Chambers and Ormiston have is not a “marriage.” Therefore, it is not

subject to divorce, annulment, or any other form of official recognition or remedy in



Rhode Island. For this Court to apply a remedy of any kind would be to recognize a
semblance of validity of the relationship to begin with—a declaration contrary to clear
public policy.

Another critical distinction between the instant case and Leckney involves the
fraud committed by Mr. Leckney upon his second wife. It was for this type of
circumstance that the Rhode Island legislature had § 15-5-1 in place to do equity and

2 Yet, the Appellants in this matter fail to recognize the

justice to the offended spouse.
crucial element of fraud in the application of § 15-5-1, something also completely absent
from their circumstance. The Leckney line of cases, including Selby v. Selby, 27 R.1. 172,
61 A. 142 (1905), Mace v. Mace, 67 R.1. 301, 23 A.2d 185 (1941), and Santos v. Santos,
80 R.I. 5, 90 A.2d 771 (1952), all involve elements of fraud in the formation of the
marital contract at issue. In Leckney, there was a fraud via a second, bigamous marriage.
In Santos, there was a fraud in that the wife never intended to consummate the marriage.
In Mace, the fraud at issue was an undisclosed venereal disease. And, in Selby, the issue
was some sort of fraud, though this Court did not specify which. Thus, § 15-5-1 should
not apply to the case sub judice since there does not exist any element of fraud as both

Chambers and Ormiston willingly entered into their same-sex “marriage” without any

intent to defraud one another.

# This law is not uncommon and exists in several U.S. jurisdictions. See CONSTRUCTION OF
STATUTE MAKING BIGAMY OR PRIOR LAWFUL SUBSISTING MARRIAGE TO THIRD PERSON A
GROUND FOR DIVORCE, 3 A.L.R.3d 1108 (1965) and RIGHT TO ALIMONY, COUNSEL FEES, OR
SUIT MONEY IN CASE OF INVALID MARRIAGE, 4 A.L.R. 926 (1919).



Other courts have found that a same-sex “marriage” is neither void nor voidable,
but rather no marriage at all. In furtherance of this proposition, and the inapplicability of
§ 15-5-1, consider Anonymous v. Anonymous, 325 N.Y.S.2d 499 (N.Y. Sup. Ct. 1971).
In Anonymous, the Plaintiff was trying to get a same-sex “marriage” declared void and
annulled under New York law. In denying the Plaintiff his requested relief, the court
opined as follows:

The instant case is different from one in which a person seeks an annulment
of a marriage or to declare the nullity of a void marriage because of fraud or
incapacity to enter into a marriage contract or some other statutory reason.
Those cases presuppose the existence of the two basic requirements for a
marriage contract, i.e., a man and a woman. Here one of these basic
requirements was missing. The marriage ceremony itself was a nullity. No
legal relationship could be created by it. Since the action, then, is in
actuality not one to annul a marriage or to declare the nullity of a void
marriage, but to declare that no marriage could legally have taken place
between the plaintiff and the defendant, the court finds that section 144 of
the Domestic Relations Law is inapplicable.

Accordingly, the court declares that the so-called marriage ceremony in
which the plaintiff and defendant took part in Belton, Texas, on February
22, 1969 did not in fact or in law create a marriage contract and that the
plaintiff and defendant are not and have not ever been ‘husband and wife’
or parties to a valid marriage.

Anonymous, 325 N.Y.S.2d at 501 (emphasis added). See Funderburke, 822 N.Y.S.2d at
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394 (“plaintiff's union is not a ‘marriage’”). The conclusion reached in Anonymous is
also appropriate here—*“that the so-called marriage ceremony in which the [parties] took
part in [Massachusetts in 2004] did not in fact or in law create a marriage contract [under

Rhode Island law] and that the [parties] are not and have not ever been [wife and wife] or

parties to a valid marriage [under Rhode Island law].”
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CONCLUSION

For the reasons stated herein, this Court should not extend comity or the benefit of
this state’s remedies to the same-sex “marriage™ contract entered into between Chambers
and Ormiston. Comity is not mandatory and, in light of this Court’s adoption of choice
of law doctrines, whether comity remains in Rhode Island as a viable judicial doctrine is
questionable. The State of Massachusetts chose to radically redefine “marriage” for
purposes within its own borders and Rhode Island carries strong public policy that runs
contrary to the Massachusetts concept of “marriage.” Any decree from this Court, or any
other Rhode Island court, should mirror that of the court in Anonymous—declaring that
Chambers and Ormiston have not ever been parties to a valid marriage under Rhode
Island law, and may not invoke Rhode Island divorce law.

Dated: August 1, 2007.
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