
























































argument, nor be likely to create prejudice, for or against the proposed
measure.” (Elec. Code, § 9051.)

1. The Ballot Title “ELLIMINATES THE RIGHT ... TO
MARRY?” Argumentatively Re-Characterizes Proposition
8 Solely By Its Effect On Same-Sex Couples. This Is
Prejudicially Under-Inclusive Because Proposition 8
Would Restore The Legal Definition Of Al Marriage In
California.

The ballot title is argumentative and prejudicially under-inclusive
because it re-characterizes the entire measure, which overturns the Supreme
Court’s decision in In Re Marriage Cases and restores the traditional legal
definition of a// civil marriage in California, to instead mention only its
negative effect on one group of people, i.e., “ELIMINATES THE RIGHT
OF SAME-SEX COUPLES TO MARRY.”

By its own simple language, the chief purpose of Proposition 8 is to
provide that “[o]nlf martriage between a man and a woman is valid or
recognized in California.” This broad purpose will have multiple effects, It
will govern the validity of existing marriages, the recognition of matriages
from other jurisdictions, and the eligibility to marry in the future. But the
selected title obscures the broad purpose of Proposition 8 by titling the
entire measure solely by its most negative effect, It can hardly be said that
the Attorney General has made a true and impartial statement of the
measure’s chief purpose by titling the measure “ELIMINATES RIGHT OF
SAME-SEX COUPLES TO MARRY” when it, in fact, defines and limits
the validity and recognition of ¢/l marriage in California.

Surely, Proposition 8 will affect same-sex couples who may wish to
“marry” in the future. But it will also affect (in some way) the “validity” or
“recognition” of marriages entered by same-sex couples prior to the

measure’s adoption. And, it will provide that marriages created in other
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jurisdictions will be valid or recognized in California only if between a man
and a woman, confrary to the longstanding policy of this state to recognize
marriages that are valid in other states that do not meet the Family Code’s
requirements for marriage, such as age, consanguinity, solemnization, etc.
(See Fam. Code, § 308 [“A marriage contracted outside this state that
would be valid by the laws of the jurisdiction in which the marriage was
contracted is valid in this state”]; McDonald v. McDonald (1936) 6 Cal.2d
457 [marriage valid where California residents were married in Nevada
with avowed intent to avoid California age restrictions].)

This is not a trivial examination of the full reach of Proposition 8. In
fact, the Supreme Court has recently undertaken to construed the very
words of Proposition 8 as they appeared in Proposition 22 (Fam. Code, §
308.5). In its recent decision, the Supreme Court examined at length the
“meaning and scope” of the 14-word sentence enacted by Proposition 22,
because of substantial disagreement among the parties and even the Courts
of Appeal. (In Re Marriage Cases, 43 Cal.4th at 796-801.) The Court
found it “prudent to address the meaning” of Proposition 22 “to ensure . ..
a full and accurate understanding of the source of California's current
limitation of marriage to a union between a man and a woman.” (Id. at
796.)

After much analysis, the Court concluded that the language in
Proposition 22 (the same as Proposition 8) was intended fo ensure that
California will not permit same-sex partners to validly marry within the
state and “that California will not legitimize or recognize same-sex
marriages from other jurisdictions.” (Id. at 799, quoting Knight v. Superior
Court (2005) 128 Cal.App.4th 14, 23-24.) Because Proposition 8§ would
add to the state Constitution the same language as used in Proposition 22,
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there is a strong presumption that its broad “meaning and scope” would be
the same. The broad purpose of Proposition 8 should be reflected in the
title and summary.

Unfortunately, rather than characterize the broad operative language
of Proposition § (the same as Proposition 22) as it was judicially construed
in In Re Marriage Cases as broadly limiting «// marriage in California, the
Attorney General has instead singled out Proposition 8’s negative effect on
the right of same-sex couples to marry in the future for the purpose of
titling the entire measure. That unquestionably violates the statutory
directive to prepare a “true and impartial statement”, and to avoid argument
or “prejudice, for or against the measure,” (Elec. Code, § 9051.)

Admittedly, to be a true and impartial statement, “the title and
summary need not contain a complete catalogue or index of all of the
measure's provisions.” (dmador Valley, supra, 22 Cal.3d at 243.) But this
is not a case where the Attorney General must sift through a lengthy,
complicated ballot measure to discern its various purposes. The process of
summarizing a lengthy ballot measure “can be a difficult task where
multiple reasonable interpretations of the [measure] and the complex
underlying legislation are possible.” (Zaremburg, supra, 115 Cal.App.4th at
117.) But this casc is different. Here, both the brevity of Proposition 8
and its broad, unqualified application to govern the validity and recognition
of all marriage in California suggest that an impartial title and summary
should be formulated in its very own words alone. There is no reason,
other than to create prejudice against the measure, for the Attorney General
to depart from the unqualified, broad application of the operative language
of Proposition 8 to obscure its chief purpose by selecting just one of its
effects for the purpose of titling the entire measure.
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2, The Ballot Title’s Re-Characterization Of Proposition 8 Is
Prejudicially Misleading And Argumentative Because
Proposition 8 Simply Restores The Meaning Of Marriage
As It Has Been Understood For 158 Years Of California
Statehood.

Until just a few weeks ago, on the effective date of the California
Supreme Court’s recent decision in /n Re Marriage Cases, statutory law
defined marriage as “a personal relation arising out of a civil contract
between a man and a woman,” and further provided that “[olnly marriage
between a man and a woman is valid or recognized in California.” (Fam,
Code, §§ 300, 308.5 [enacted by Proposition 22 (2000)].)

In In Re Marriage Cases, the Supreme Court acknowledged that
“Iflrom the beginning of California statchood, the legal institution of civil
marriage has been understood to refer to a relationship between a man and a
woman.” (In Re Marriage Cases, 43 Cal.4th at 792 (footnote omitted); see
also p. 820 [“It is true, of course, that as an historical matter in this state
marriage always has been limited to a union between a man and a
woman.”].) The Court did not hold that same-sex couples have a right to
“marry,” as that term has been defined for the past 158 years of California
history, but rather that the state Constitution guarantees same-sex couples a

constitutional right

to choose one's life partner and enter with that

person into a comumitted, officially recognized,

and protected family relationship that enjoys all

of the constitutionally based incidents of

marriage.
(Id. at 829.)

Finally, the Court concluded that the existing statutes limiting

marriage to its “traditional definition” of a man and a woman violate this
constitutional right “to choose one’s life partner” under the strict scrutiny

equal protection standard. (Jd at 855.) To fashion a remedy the Court
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expressly held that “the language of section 300 limiting the designation of
marriage to a union ‘between a man and a woman’ is unconstitutional and
must be stricken from the statute.” (Id at 857 (emphasis added).) The
Court also struck down the statutory “limitation of marriage to opposite-s-ex
couples imposed by section 308.5 [Proposition 22].” (Ibid.)

As a result of the Court’s removal of the statutory words limiting
civil marriage to a man and a woman, the legal definition and meaning of
marriage for all of California has changed. 1t is no longer the union of a
man and a woman, Thus, in reality, the Supreme Court did not give same-
sex couples the right to enter the institution of marriage as it had been
defined since the beginning of statehood; rather, by striking the limiting
language from the statutes the Court re-defined the institution of marriage
to be gender-neutral. As a practical matter, the fact that the legal meaning
of marriage has changed for all of California can be seen in the new
application for marriage license prescribed by the State. No longer may
even an opposite-sex couple apply for marriage as “bride” and “groom”.
Under the new definition of marriage, they are “Party A” and “Party B”.
(PA 2:24.)

To avoid being misleading, the ballot title and summary “must
reasonably inform the voter of the character and real purpose of the
proposed measure.” (Horneff v. City and County of San Francisco (2003)
110 Cal.App.4th 814, 820.) Proposition 8 would restore the original legal
meaning of marriage by reenacting the limiting language that the Court
struck down. To do this, it would add one sentence, the same [4 words as
previously enacted by Proposition 22 (Fam. Code, § 308.5), to the
California Constitution: “Only marriage between and a man and a woman
is valid or recognized in California.” In so doing, Proposition 8 limits
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marriage so that it once again means what it has always meant — up until a
few weeks ago.

Below, the Attorney General conceded: “By reinstating the language
of section 308.5 [Proposition 22 (2000)] in the form of an addition to the
State Constitution, Proposition 8 would effectively place in the Constitution
the statutory law that existed prior to the Supreme Court’s decision.” (PA
6:118, In. 18-20 (emphasis added).) That is exactly correct. But the
prejudicial and argumentative title and summary selected by the attorney
general obscures this broad purpose by titling the measure solely by its

most negative effect on one group.

3. Selecting A Ballot Title That Begins With A Negative,
Transitive Active Verb (i.e., “ELIMINATES . . .”) Is
Inherently Argumentative And Highly Likely To Create
Prejudice Against Proposition 8, And Stands In Stark
Contrast With The Attorney General’s Routine Practice
Of Selecting Ballot Titles That States The Subject Matter
Of The Initiative In A Neutral Expression Taking A Noun
Construction.

Over the years, the precedent of the Attorney General’s office has
been to select a ballot title that begins with a reutral statement of the
subject matter of the initiative, taking a noun construction. Examples
include: Redistricting, Stem Cell Research, Death Penalty, Gambling on
Tribal Lands, Limit on Marriages, Juvenile Crime, Basic Health Care
Coverage, Campaign Funding, and Property Tax Limitation. (PA 2:51-56.)
But in this case — rather than state the subject matter in a neutral expression
in the nominal form, such as “Marriage” or “Limit on Marriage” — the
ballot title for Propositibn 8 instead begins with an strongly negative, active
verb to characterize the entire measure: “ELIMINATES RIGHT OF SAME-
SEX COUPLES TO MARRY.”

This argumentative style of ballot title is unprecedented. A review
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of the last 50 years of ballot pamphlcts (over 250 initiatives) reveals that
this is apparently the only instance where the Attorney General has
prepated the title of a voter initiative to begin with any transitive active
verb, let alone a highly negative one. (PA 2:51-56.) Selection of a Ballot
Title beginning with a negative, transitive active verb (ie,
“BELIMINATES” someone’s rights) is inherently argumentative and highly
likely to create prejudice against Proposition 8.

In the proceedings below, the Attorney General pointed out that two
ballot measures in the 1960s used the word “climinates™ as the second word
in the title and summary. (PA 6:111, In. 14-17.) Notably, those two ballot
measures were not included in Petitioner’s list of voter initiatives of the last
50 years (PA 2:51-56) because they were, instead, constitutional
amendments proposed by the Legislature, and were therefore not initiatives.
(PA 8:148, 8:155.) Regardless, consistent with Petitioner’s point about the
importance of neutral titles, both ballot titles cited by the Attorney General
did begin with a neutral statement of the subject matter, taking a noun
construction: “CONSTITUTION.” (/bid.) Moreover, those ballot titles are
not comparable to the present case because they expressly involved a non-
substantive change to the law by eliminating undisputedly obsolete

provisions of the constitution:

CONSTITUTION. ELIMINATES OBSOLETE AND
SUPERSEDED  PROVISIONS. Senate  Constitutional
Amendment No. 22. Repeals and amends several provisions of
the Constitution to eliminate obsolete and superseded
provisions without substantive change . . .

(PA 8:148 (emphasis added); see also PA 8:155 [“Repeals and amends
several provisions of the Constitution to eliminate obsolete and superseded
provisions without substantive change . . .”].) There is just no comparison
to the present case. The phrase “Eliminates obsolete and superseded
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provisions” would not be argumentative unless there was a controversy
over whether the provisions were truly obsolete and superseded. Here, the
question of whether there is a right to same-sex “marriage” is extremely
controversial. Stating it as a fact is argumentative and prejudicial.

The fact that the Attorney General could not come up with any solid
examples of ballot titles contrary to Petitioner’s claim is highly instructive.
The present ballot title for Proposition 8 is highly unusual and suspect.

The use of transitive active verbs is axiomatically a hallmark of
advocacy and persuasion. Presumably for this reason, in carrying out the
duty to prepare an “impartial” ballot title the Attorney General routinely
declines to use both positive active verbs (e.g., protects, defends,
strengthens, improves) as well as negative verbs (e.g., abolishes, reduces,
removes, eliminates). Except in this case, the Attorney General normally
refrains from using “amorphous, value-laden term[s] in the ballot title and
ballot label.” (Lungren, 48 Cal.App.4th at 442-443.) The disparate
treatment in this case, by itself, is clear and convincing evidence that the
proposed title is not “impartial”, and is instead argumentative at its core and
highly likely to create prejudice against Proposition 8.

1

4. The Proposed Ballot Title And Summary Are Suspect
Because, Under Lungren V. Superior Court, The Brevity
Of Proposition 8’s Operative Language Lends Itself To A
Title And Summary Of The Measure Solely In Its Very
Own Words, And It Is Argumentative And Prejudicial To
lgﬁ-Reframe The Measure With The Use Of Value-Laden

rases.

Proposition 8 is just 14 words in length: “Only marriage between a
man and a woman is valid or recognized in California.” As in the case of
Proposition 209 (the California Civil Rights Initiative), “the brevity of the
operative language of [the proposition] lends itself to the formulation of a
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title and summary of the initiative measure in its very own words.”
(Lungren, supra, 48 Cal.App.4th at 440.) Thefe, this Court of Appeal

approved a title and summary as “true and impartial” because:

The Attorney General has added nothing,
omitted nothing and the words used are all
subject to common understanding. The
electorate can hardly be deceived by this
essentially ~ verbatim  recital of  the
straightforward text of the measure itself,

(Id at441.)

Unlike the case in Lungren where the Attorney General “added
nothing” to the language of the measure itself, here the title and summary
obscures the straightforward language of Proposition 8 by using a Title
with an objectively argumentative characterization based solely on its effect
on same-sex couples. As the Court warned, “[t]he mandate to the Attorney
General is . . . not to reiterate selectivély fragments of public commentary
and debate on the measure.” (Id. at 442.) But that is exactly what the
Attorney General has done in this case. Just as the trial court in Lungren
erred by directing the Attorney General to add language so as to re-
characterize Proposition 209 to reveal its “real” purpose of “prohibit[ing]
affirmative action” where the title and summary had essentially restated
almost verbatim the measure’s prohibition against “discrimination and
preferential treatment” (Id. at 442-443), in this case the Attorney General
violates the Court’s warning against the use of “amorphous, value-laden
term{s] in the ballot title and ballot label” by titling the entire measure as
“ELIMINATES RIGHTS OF SAME-SEX COUPLES TO MARRY.”

Moreover, to the extent the Attorney General may argue that the
misleading nature of the ballot title is not prejudicial because the true

substance of the measure is stated later in the text of the summary, that
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argument has been expressly rejected in prior case law. (Hebard v. Bybee
(1998), 65 Cal.App.4th 1331, 1342 [presence of the measure’s text docs
not cure a title that is materially misleading].)

I

5. The Expert Declaration Of T. Anthony Quinn, Ph.D.,
Shows That The Proposed Ballot Label Is Clearly Biased,
Argumentative, And Prejudicial, And Is Likely To Affect
The Outcome Of The Election.

Dr. Quinn is a recognized analyst and published authority in the field
of California politics. (See Declaration Of T. Anthony Quinn, Ph.D., In
Support Of Verified Petition For Writ Of Mandate . . ., filed herewith (PA
10:223, 99 1, 3, 4.) His almost 40 years of experience in California state
government and politics includes serving five years as a member of the
California Fair Political Practices Commission, and as minority consultant
to the Assembly Elections and Reapportionrneﬁt Committee, and as a
political consultant to numerous ballot measure campaigns. (PA 10:223,q
2.) He has served as an expert witness in several court cases involving
clectoral politics, including providing expert testimony in litigation
involving ballot labels of voter initiatives. (PA 10:223, 9 5.)

As Dr, Quinn explains, the ballot label “is the most significant
communication the voters receive. Unlike the official ballot pamphlet and
other materials received by voters, voters must read the ballot label when
voting” because “[i]t is located directly opposite the box in which the vote
is registered.” (PA 10:224, § 8.) The function of the ballot label is to
briefly and neutrally identify the subject of the initiative and enable the
voter “to relate it to the other information the voters have obtained about
the measure.” (PA 10:224, 4 9.) In his experience, the wording selected for

the ballot label is one of the most significant factors in determining the
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election outcome “because a significant portion of the voting public bases
their final judgment on how they will vote solely on information contained
in the ballot label itself.” (PA 10:224, q 10.) “Because of this, the
integrity of the election process with regard to a ballot initiative depends
largely on selecting a ballot label that is not argumentative or likely to
create prejudice for or against the proposed measure.” (Jbid.)

In Dr. Quinn’s studied opinion, the ballot label for Proposition 8 is
“so0 inflammatory and biased that it will unduly prejudice voters to vote
‘NO’ against the measure.” (PA 10:224, § 13.) Regardless of whether the
selected ballot label is a “technically accurate” statement of one of the
effects of the measure, “the Attorney General has gone well beyond the
operative language of the measure . . . to re-frame the issue and re-
characterize the measure in the most negative light possible.” - (PA 10:224-
225, 9 14)  Dr. Quinn finds the argumentative style of the ballot label
“highly unusual” and states that, in all his years of experience, “I have
never seen a ballot label prepared for a voter initiative that was anywhere
near as argumentative or likely to create prejudice, either for or against the
measure” as the ballot label in this case. (PA 10:225,9 15.)

In short, Dr, Quinn finds the proposed ballot label for Proposition 8
to be “a serious corruption of the integrity of the initiative process.” (PA
10:225, § 17.)  He warns that, if the ballot label is not reformed to be a
neutral statement, and the measure is defeated, “a cloud of illegitimacy will
certainly hang over the results of this election, which will further harm the
integrity of the election process.” (Ibid.) He recommends that the Ballot
Label and the Ballot Title and Summary for Proposition 8 begin with a title
composed as a neutral statement of the subject matter, such as
“MARRIAGE” or “LIMIT ON MARRIAGE?”, and then should set forth the
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operative language of the measure itself, i.e., “Amends the California
Constitution to provide that only marriage between a man and a woman is
valid or recognized in California.” “Any other statements bearing on the
interpretation or likely impacts of the measure would be inherently
argumentative and prejudicial in nature.” (PA 10:225, § 18.)

"

6. The Recent Political Analysis And Commentary Of
Prominent Political Journalist Dan Walters Is Clear And
Convincing Evidence That The Ballot Title For
Proposition 8 Is Argumentative And Prejudicial In
gature, And Threatens The Legitimacy Of The Election

utcome.

Dan Walters is one of California’s most prominent political
journalists and commentators. ITn 1981, he began writing the state’s only
daily newspaper column devoted to California political, economic and
social events. Hle has written more than 6,000 columns about California
politics and his column now appears in more than 50 California
newspapers. His works on California politics have also been published in a
number of other publications, including The Wall Strect Journal and the
Christian Science Monitor. His book, The New California: Facing the 21st
Century, has become a widely used college textbook about political trends
in the state. He is also the founding editor of the California Political
Almanac and is a frequent political commentator on national television
news shows. (Online Biography of Dan Walters, Columnist, Sacramento
Bee; See Petitioner’s Request For Judicial Notice Of Article By Sacramento
Bee Columnist Dan Walters, filed herewith (PA 11: 242.)

Dan Walter’s political journalism has also been cited and relied upon

by the courts. (See., e.g., League of United Latin American Citizens v.
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Wilson (9™ Cir.1997) 131 F.3d 1297, 1305 [citing Dan Walters column on
political circumstances surrounding voter initiative].)

The analysis and opinions of Dan Walters in this case are highly
relevant because they provide clear and convincing evidence that the ballot
title selected by the Attorney General for Proposition 8 is argumentative
and likely to create prejudice against the measure.

The day after this case was filed, the Sacramento Bee published Dan
Walters’ political analysis regarding the subject matter of this case. (Dan
Walters, Jerry Brown’s cynical ploy on gay rights, Sacramento Bee (July
30, 2008) p. A3; PA 11:239-240.) He observed, in pertinent part:

The state Supreme Court’s declaration that
same-sex couples can marry was morally and
legally sound, but Attorney General Jerry
Brown is sullying that historic act by skewing
the wording of a November ballot measure
that would reverse the court’s ruling.

Brown sharply altered the "title and summary"
of Proposition 8, a measure to outlaw same-sex
matriages by amending the state constitution,
just a few days after the Supreme Court refused
to eliminate the measure from the ballot.

When backers of the measure circulated
petitions to place the measure on the ballot, the
title — approved by Brown’s office — said it
"amends the California Constitution to provide
that only marriage between a man and a woman
is valid or recognized in California." But last
week, he abruptly changed it to say it would
"eliminate the right of same-sex couples to
marry,”" which carries a much different
connotation.

Brown’s spokesman insists the change merely
conforms its effect to the Supreme Court ruling,
but the gay rights groups opposed to
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Proposition 8 rejoiced and proponents
fumed. Both know that to some voters —
perhaps a decisive bloc in a close election —
the new ballot title language could make the
measure sound punitive by eliminating a
"right." And it could be a close election.

L

Brown’s action faces a legal challenge whose
outcome is uncertain, but regardless of how that
fares, it’s a pretty cynical act. A referee
shouldn’t misuse the rules of the game to
favor one side over the other. If he does, the
outcome will carry an asterisk of
illegitimacy.

(PA 11:239-240 (bold added).)

1

Cases does nothing to change the fact that Proposition 8, by its own terms,
still would simply provide that “only marriage between a man and a woman

is valid or recognized in California.” These same 14 words have been

California. The Ballot Title is required to state the general purpose of the
measure without engaging in argument or characterizing the measure so as
to create prejudice against it. Therefore, Petitioner recommends that this

court direct the Superior Court to issue a writ of mandate amending the

Petitioner Recommends that this Court direct the
Respondent Superior Court to order that the Ballot Label
and the Ballot Title and Summary for Proposition 8 be
amended so as to be a “true and impartial statement” of
the general purpose of Proposition 8, that is not
argumentative or likely to create prejudice for or against

the measure.

The intervening ruling of the Supreme Court in [n Re Marriage

judicially construed to limit the validity and recognition of a// marriage in

Ballot Title and the Ballot Title and Summary for Proposition 8 to read as it
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originally read when circulated among 1.1 million California voters:

LIMIT ON MARRIAGE. INITIATIVE
CONSTITUTIONAL AMENDMENT. Amends the
California Constitution to provide that only marriage between
a man and a woman is valid or recognized in California.

1
CONCLUSION

In this case, immediate judicial relief is the only way to ensure that
the Ballot Title and Summary, and Ballot Label, for Proposition 8 is each a
“true and impartial” statement of the general purpose of the measure, is not
argumentaﬁve, and is not likely to create prejudice against the measure.
Failure to grant the requested relief in this case would certainly influence
the result of the election in an improper manner, thereby harming the
integrity of the entire electoral process.

For the reasons stated above, Petitioner respectfully requests that this
Court issue a peremptory writ of mandate ordering the Superior Court to
vacate its decision, grant petitioner’s writ petition below, and issue a writ of
mandate directed to the Secretary of State amending the Ballot Label and

the Ballot Title and Summary for Proposition 8.

Dated: August 8, 2008 Respectfully submitted,

LAw OFFICES OF ANDREW P. PUGNO
ANDREW P. PUGNO

ALLIANCE DEFENSE FUND
TiMOTHY DONALD CHANDLER

Andrew P. Pugno
Attorneys for Petitioner
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4 No mention is made of the Fiscal Analysis, as Petitioner makes no
challenge to it.
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