

















Ms. Kafka was not initially arrested for obstructing ingress or egress. Instead, she was
arrested for criminal trespass, which does not require orders from a law enforcement officer to
both cease obstructing conduct and to move on, but instead only requires that a property owner
request a trespasser to leave his property. See Ex. 3, Y 3, 5, 6 (noting that arresting officers
arrested Ms. Kafka for criminal trespass and later changed the charge to obstructing ingress and
egress); O.P.M.C. § 11.12.030(2) (defining criminal trespass as requiring only an order by the
landowner not to enter or to leave). At the time of arrest, then, the arresting officers believed it
was only necessary that Ms. Kafka had been warned before commencing arrest. Thus, they
failed to issue any sort of order to Ms. Kafka at all before arresting her and instead relied entirely
upon two prior warnings Ms. Kafka allegedly received, one by Officer Hruska on March 6™ and
another by Planned Parenthood staff on March 13", Neither warning, though, was legally
sufficient under the obstructing ingress and egress ordinance.

Officer Hruska’s March 6™ statements to Ms. Kafka cannot serve as a basis for the City’s
prosecution of her because Officer Hruska never actually ordered Ms. Kafka to do anything.
Officer Hruska’s Incident Report does not include any mention of ordering Ms. Kafka to either
cease any activity or to disperse, actions that would undoubtedly have been included in his rather
short report. Ex. 4. In fact, his report states that “[n]o violations of [O.P.M.C. §] 11.28.070 were
observed while I was on the scene.” Id. Officer Hruska’s failure to issue orders to cease
obstructing conduct and to disperse makes sense, then, as he could hardly tell Ms. Kafka to stop
doing something which she was not doing.

The transcript of Officer Hruska’s statements to Ms. Kafka further show that he never

ordered Ms. Kafka to cease and to disperse or move on. He never even uttered the words

109 St. Overland Park, Kansas, after a law enforcement officer ordered [her] to stop causing or committing such
conditions and to move on or disperse.” Exhibit 5, Notice to Appear and Complaint.
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“order,” “cease,” “disperse,” or “move on.” Instead, he said, “I’m just explaining to you [Ms.
Kafka] the legal perspective on this.” Ex. 1, pg.5, line 15. “Just explaining” a legal perspective
is a far cry from issuing orders. Accordingly, Officer Hruska’s March 6™ conversation with Ms.
Kafka cannot support the City’s charge against Ms. Kafka.

The alleged warning issued by Planned Parenthood staff is also unhelpful to the City. The
arresting officers sought confirmation from Planned Parenthood security officer Fitzgerald that
she had warned Ms. Kafka not to be in the driveway on March 13", and cited this to Ms. Kafka
as a basis for her arrest.® Ex. 3 at 9 4. While Fitzgerald’s warmning may have been sufficient to
trigger the effect of the criminal trespass ordinance under which Ms. Kafka was originally
arrested, the obstructing ingress and egress ordinance specifically requires that the order in
question must be delivered by a law enforcement officer. O.P.M.C. § 11.28.070. The Kansas
Criminal Procedure statute, K.S.A. § 22-2202(13), defines “law enforcement officer” to mean

any person who by virtue of office or public employment is vested by law with a

duty to maintain public order or to make arrests for violations of the laws of the

state of Kansas or ordinances of any municipality thereof or with a duty to

maintain or assert custody or supervision over persons accused or convicted of a

crime.’

A private security officer does not qualify. Accordingly, Fitzgerald’s alleged statement to Ms.
Kafka is legally irrelevant to whether Ms. Kafka violated the ordinance.

In sum, conclusory allegations in the Complaint notwithstanding, Ms. Kafka never

received an order to cease her activity and disperse from either Officer Hruska on March 6™ or

the arresting officers on March 13®. Further, the alleged warning she received from Fitzgerald

has no legal relevance under O.P.M.C. § 11.28.070. Accordingly, the City failed to issue the

8 Ms. Kafka disputes that Fitzgerald ever issued any sort of warning to Ms. Kafka on March 13®, and Ms. Kafka’s
video does not include any statements or warnings from any Planned Parenthood personnel, including Fitzgerald.
But, for purposes of this motion, whether Fitzgerald issued a warning is immaterial.

®K.S.A. § 12-4408 makes the Kansas Code of Criminal Procedure controlling for the disposition of municipal court
motions.



pre-requisite orders under the ordinance and, thus, Ms. Kafka has never violated the ordinance.
2. Ms. Kafka did not block ingress or egress to Planned Parenthood.

Video from the scene shows that Ms. Kafka was not preventing ingress or egress from
Planned Parenthood at any time. While the driver with whom she was speaking just before her
arrest did briefly stop in Planned Parenthood’s north driveway, she herself, standing only a
couple steps off the sidewalk, was not obstructing the flow of traffic at all. Ex. 2 at § 21. The
police report substantiates this, noting that it was not Ms. Katka who obstructed the driveway,
but rather the driver who voluntarily stopped to speak with her. Ex. 3 at § 6. Further, City police
have stated that a voluntarily-stopped vehicle in the driveway does not constitute obstruction.
Exhibit 1, page 3, lines 10-14 (“If [vehicles] voluntarily stop...that’s fine...”). Thus, Ms.
Kafka’s brief conversations alongside voluntarily-stopped vehicles did not constitute blocking
ingress or egress.

B. The Complaint Against Ms. Kafka is Fatally Defective on Its Face.

K.S.A. 22-3201(2) requires that the “complaint...shall be a plain and concise written
statement of the essential facts constituting the crime charged.” “A complaint that omits a single
essential element is fatally defective,” State v. Shofler, 9 Kan.App.2d 696, 698 (Ct. App. 1984),
and should be dismissed for lack of subject matter jurisdiction. Id. Since the complaint against
Ms. Kafka omits the essential element of intent, it is fatally defective and should be dismissed.

Criminal intent is an “essential element of every crime defined by [the Overland Park]
code.” O.P.M.C. § 11.04.090. Thus, a charge of obstructing ingress and egress requires that the
City allege three elements: (1) that a person intended to obstruct ingress or egress, or was
reckless as to that possibility, (2) that the person actually obstructed ingress or egress in violation

of the ordinance, and (3) that a law enforcement officer ordered the person to stop obstructing



ingress or egress and to disperse or move on. O.P.M.C. §§ 11.04.090 (Criminal intent);
11.28.070 (Obstructing ingress and egress).

As noted, Ms. Kafka has been charged with “[p]revent[ing] free and uninterrupted
ingress, egress, or regress to 4401 W. 109" St. Overland Park, Kansas, after a law enforcement
officer ordered [her] to stop causing or committing such conditions and to move on or disperse.”
Exhibit 5, Notice to Appear and Complaint. The complaint does not allege that Ms. Kafka
intended to obstruct ingress and egress. Since O.P.M.C. § 11.04.090 makes intent an essential
element of the charged offense, the complaint is fatally defective. Shofler at 698. This fatal
defect in the complaint deprives this Court of subject matter jurisdiction and will void any
conviction rendered based upon it. /d.

The Supreme Court followed this same reasoning in City of Overland Park v. McBride,
253 Kan. 774, 776 (1993), where the defendant was charged with possession of marijuana. The
court noted that O.P.M.C. § 11.04.090 makes allegation of intent an essential element of
complaints for Overland Park ordinance violations, and that failing to so allege created a
potential “fundamental defect” in the complaint. Id. The court avoided this defect, though,
because the word “possession” is defined to include the idea of intent and, accordingly, the
complaint in question necessarily incorporated the element of intent and thus avoided the
otherwise fatal defect. Id. at 778.

The relevant word in the City’s charge against Ms. Kafka is “prevent,” as she was
charged with “prevent[ing] free and uninterrupted ingress, egress, and regress to [Planned
Parenthood].” Ex. 6. Black’s Law Dictionary defines “prevent” as “[t]Jo hinder or impede.”
BLACK’S LAW DICTIONARY 1226 (8™ ed. 2004). This definition does not specifically include

intent and clearly encompasses non-intentional action. Thus, the City has not alleged that Ms.
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Kafka intended to violate the ordinance. Accordingly, the Complaint against her is fatally
defective and should be dismissed.

But even if the City had alleged that Ms. Kafka intended to violate the ordinance, the City
would be unable to prove that element. Ms. Kafka not only never intended to block ingress or
egress, the facts show she went out of her way to assure that access to the clinic remained clear.
When other vehicles were either entering or exiting Planned Parenthood’s north driveway while
she was counseling a stopped driver, she would encourage that driver to move out of the
driveway. Ex. 2 at § 22. And she was always careful not to stand in front of vehicles either
entering or exiting the driveway. Ex. 1 at page 3, line 21; page 4, lines 15-22. Rather than
intending to obstruct traffic, then, Ms. Kafka was taking reasonable measures to ensure traffic
was not hindered.

Also, if the City takes the position that a voluntarily-stopped vehicle does in fact
constitute an obstruction—and that Ms. Kafka could be responsible for the voluntary actions of
another person, a dubious proposition with serious First Amendment implications—Ms. Kafka
could still not be charged with infent to block. She was told just a week prior to her arrest by
Overland Park police that voluntarily stopped vehicles were “fine” under the ordinance. Ex. 1,
page 3, lines 10-14. Ms. Kafka could hardly intend to block ingress and egress in a way she was
instructed would not be considered blocking.

Thus, not only did the City fail to include an essential element of its case against Ms.
Kafka in its complaint against her, but the facts demonstrate that the City could not prove that
Ms. Kafka actually committed that essential element.

C. The Ordinance is Unconstitutionally Vague, Both on Its Face and As It Has Been
Applied by the City.

A law can violate due process on vagueness grounds for three reasons. First, a law is
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unconstitutionally vague if it does not give a person of ordinary intelligence fair warning on how
to conform his or her actions to the law. Grayned v. City of Rockford, 408 U.S. 104, 108 (1972).
Second, vague laws give decision makers impermissible discretion “for resolution on an ad hoc
and subjective basis, with the attendant dangers of arbitrary and discriminatory application.” Id.
at 108-09. Third, a statute or ordinance is unconstitutionally vague if it has a chilling effect on
free speech that leads citizens to “steer far wider of the unlawful zone than if the boundaries of
the forbidden areas were clearly marked.” Id. (citation and quotation omitted); see also Buckley
v. Valeo, 424 U.S. 1, 77 (1976) (“Where First Amendment rights are involved, an even ‘greater
degree of specificity’ is required”). The City’s charge against Ms. Kafka should be dismissed
because O.P.M.C. § 11.28.070’s language is strikingly—and unconstitutionally—vague in all
three of these ways and the City’s enforcement of it has only compounded that vagueness.
1. The language of O.P.M.C. § 11.28.070 is unconstitutionally vague.

O.P.M.C. § 11.28.070 provides that

It shall be illegal for any person to obstruct any public street, public highway,

public sidewalk or public building or any other place of public access by

hindering or impeding or tend [sic] to hinder or impede the free and uninterrupted

passage of vehicles, traffic or pedestrians or to commit in or upon any public

street, public highway, public sidewalk or public building or any other place of

public access any act or thing which is an obstruction or interference to the free

and uninterrupted use of property or with any business lawfully conducted by

anyone in or upon or facing or fronting on any such public street public highway,

public sidewalk or public building or any other place of public access, all of

which prevents the free and uninterrupted ingress, egress, and regress therein,

thereon, and thereto.
A grammatical pretzel, the ordinance’s precise meaning is likely beyond the understanding the
drafters who cobbled together this 137-word sentence, much less that of a person of ordinary

intelligence who is trying to avoid violating it. How does one “commit...a...thing” that “is an

obstruction or interference to the free and uninterrupted use of property”? Worse, how can one
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be sure that one’s conduct in a public street or sidewalk is not tending to hinder or impede
traffic?

The only answer is that City officials must reveal the actual meaning of the ordinance as
they determine it on an ad hoc basis. But this approach has been declared by the Supreme Court
to be unconstitutional both as unbridled official discretion and as an impermissible burden on
free speech rights. First, because the ordinance employs such broad language in such a
convoluted manner, it allows enforcement “on an ad hoc and subjective basis,” with no limits on
official discretion to prevent use of the ordinance against disfavored speech. Grayned at 108-09.
Second, because of the ordinance’s “uncertain meaning|[],” it necessarily creates an environment
where citizens are required to “steer far wider of the unlawful zone” to ensure they do not
accidentally cross the line. Id.; Baggett v. Bullitt, 377 U.S. 360, 372 (1964).

These problems with the ordinance are particularly disturbing due to the way they
implicate First Amendment rights. Because First Amendment liberties “need breathing space to
survive, government may regulate in the area only with narrow specificity.” Cantwell v.
Connecticut, 310 U.S. 296, 311 (1940). But far from the narrow, specific limits constitutionally
required to prevent chilled free speech, the ordinance applies to First Amendment rights
precisely where those rights are most protected: public streets and sidewalks. Perry Educ. Assn
v. Perry Local Educators’ Assn., 460 U.S. 37, 45 (1983); Hague v. CIO, 307 U.S. 496, 515
(1939) (“[T]ime out of mind,” such places “have been used for purposes of assembly,
communicating thoughts between citizens, and discussing public questions.”). Worse yet, the
City has applied to ordinance to bar literature distribution, which “enjoys the highest level of
First Amendment protection.” Service Employees International Union v. Municipality of Mt.

Lebanon, 446 F.3d 419, 429 (3d Cir. 2006); see also U.S. v. Kokinda, 497 U.S. 720, 734 (1990).
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Any ordinance to protect free ingress and egress must be narrowly drafted so that it does not
interfere with the First Amendment rights of Ms. Kafka or other speakers, and the City has
clearly failed to meet that requirement in its own ordinance.

Overland Park officials charged with enforcing the ordinance have demonstrated just how
indecipherable and open to ad hoc enforcement the ordinance is. Within the last three months,
fully six different—and generally conflicting—official interpretations of the ordinance have been
provided to Ms. Kafka and her associates. The baseline interpretation of the ordinance came for
over a year prior to Ms. Kafka’s arrest. During this time, Overland Park police observed the kind
of conduct for which Ms. Kafka was arrested on March 13™ on a weekly basis and were fine with
it. Never once did police order a change in the conduct.

The next two interpretations both came at the same time on March 6" when Officer
Hruska attempted to explain the intricacies of the ordinance to Ms. Kafka. He started out by
noting the existence of the ordinance and saying that it meant “basically [that] you can’t
approach a vehicle while it’s coming through here. You pretty much have to stay on the
sidewalk. If they voluntarily stop, that’s fine, but you can’t like put your arms out and say,
‘Stop’ or hold anything out.” Ex. 1, pg. 3, lines 10-15. Ms. Kafka responded that she was
careful not to “obstruct [the drivers’] path,” but that the First Amendment should allow her to
offer her pamphlets to passing drivers. Id. at pg. 3, lines 16-21. Officer Hruska then
contradicted himself, saying that it was “fine” to “hold[] out your pamphlet” to vehicles coming
through. Id. at pg. 5, line 11. When Ms. Kafka pressed for clarification by noting that “lots of
officers...have come out here many times and watched what we do” and none of them had
interpreted the ordinance as Officer Hruska had, he only responded, “Okay, that’s fine.” Id. at

pg. 11, line 22. When Officer Hruska left, Ms. Kafka was so confused—both as to how she
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could offer pamphlets to vehicles and when she could step out to provide them those pamphlets
if they stopped——that she contacted legal counsel for assistance.

A week later, another new interpretation of the ordinance was provided by Overland Park
police at Ms. Kafka’s arrest. The arresting officers, after observing Ms. Kafka handing
pamphlets to a voluntarily-stopped vehicle, told her that she could not do anything to stop
vehicles in the driveway of the business and that “she was not allowed in the driveway” at all.
Ex.3at9q5.

March 14®, the day after Ms. Kafka’s arrest, yet another interpretation of the ordinance
was provided to counsel for Ms. Kafka by the Overland Park Police Department. Counsel was
outside Planned Parenthood to observe the conduct of other pro-life advocates there and help
ensure no future arrests took place. Counsel spoke to Overland Park Police Officer Perina, who
was there observing the pro-life advocates, about what conduct the ordinance permitted. Officer
Perina stated that the ordinance allowed a person to offer pamphlets to drivers from the sidewalk
and, if a driver voluntarily stopped, to step off the sidewalk and provide the literature to the
driver and then step back to the sidewalk."’ Of course, this is essentially what Ms. Kafka was
doing when she was arrested just the day before.

A month later, on April 18" associates of Ms. Kafka’s were at Planned Parenthood and
received a fifth interpretation of the ordinance by Overland Park Police Officer O’Malley. He
stated that as long as they did not physically obstruct ingress and egress by standing in front of
vehicles, their counseling was unobjectionable. Exhibit 2 at g 28-30.

In sum, Ms. Kafka and her associates have received a wide range of different and

ultimately contradictory official interpretations regarding the exact meaning of O.P.M.C. §

1 City Prosecutor Eric Blevins reviewed the ordinance and stated to counsel on May 22™ that it allows Ms. Kafka
and her associates to do what Officer Perina outlined.

15



11.28.070 within a three month period: "’
» The ordinance only prohibits physically standing in front of cars entering or exiting
Planned Parenthood. (Officer O’Malley)
» The ordinance allows individuals to offer pamphlets from the sidewalk, step into the
driveway after vehicles voluntarily stop to provide the pamphlets, and engage in
counseling with the driver until another vehicle begins to either enter or exit the
driveway. (Conduct which police observed and permitted for over a year)
» The ordinance prevents individuals from entering the driveway while vehicles are
driving through; individuals can hold out pamphlets to drivers and drivers can voluntarily
stop. (Officer Hruska)
= The ordinance allows individuals to offer pamphlets to drivers and to briefly step into
the driveway to provide those pamphlets to any drivers who voluntarily stop. (Officer
Perina and City Prosecutor Blevins)
» The ordinance prevents individuals from entering the driveway while vehicles are
driving through; no “stop” gestures or attempts to hand out pamphlets, but vehicles can
voluntarily stop. (Officer Hruska)
= The ordinance prevents individuals from entering the driveway at all; individuals cannot
stop vehicles in the driveway, even by just offering pamphlets to passing vehicles.
(Officer Glasser)

In short, the ordinance’s vague language has created exactly the kind unbridled discretion the

Supreme Court warned against in Grayned. Ms. Kafka’s First Amendment freedoms have

become dependent upon which Overland Park police officer responds to a complaint from

" Even considering these varied applications of the ordinance, it appears that under the majority of them the conduct
for which Ms. Kafka was arrested would be permissible.
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Planned Parenthood. This is most clearly shown in the days surrounding Ms. Kafka’s arrest,
where conduct that was illegal on March 13" per Officer Glaser was legal on March 14 per
Officer Perina.
CONCLUSION

The City’s charge against Ms. Kafka should be dismissed. Ms. Kafka never actually
violated O.P.M.C. 11.28.070 because she was never ordered by a law enforcement officer to
cease obstructing ingress and egress and to disperse. Further, because the City’s complaint omits
an essential element of the charge against Ms. Kafka, it is fatally defective. Finally, the
ordinance under which she has been charged is unconstitutionally vague under the Due Process
Clause of the Fourteenth Amendment both on its face and as applied to Ms. Kafka. Accordingly,
Ms. Kafka respectfully requests that this court dismiss the City’s charge against her and award

all other appropriate relief.
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