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LOVE IN ACTION INTERNATIONAL,
INC.,

Plaintiff,

Case No. 05_2724 DV

Y.

PHIL BREDESEN, in his official capacity
as the Governor of the State of Tennessee;
VIRGINIA TROTTER BETTS, in her
official capacity as Commissioner of the
Tennessee Department of Mental Health
and Developmental Disabilities;
ARTHUR HYDE, in his official capacity as )
Director of the Office of Licensure for the )}
Tennessee Department of Mental Health )
and Developmental Disabilities, and in his )
individual capacity; PHIL BROWN, in his )

)
)
)
)
)
)
)
}
)
)
)
)

official capacity as West Tennessee )
Licensure Coordinator for the Tennessee )
Department of Mental Health and )
Developmental Disabilities, and in his )
individual capacity, )
)

Defendants. )

VERIFIED COMPLAINT

COMES NOW Plaintiff Love In Action International, Inc., and asks this Honorable Court
to provide redress for and relief from deprivation of constitutional rights it has suffered and
continues to suffer at the hands of Defendants.

INTRODUCTION

1. This is a civil rights complaint brought by Plaintiff Love In Action International,

Inc. against Defendants Phil Bredesen, in his official capacity as Governor of the State of

Tennessee, Virginia Trotter Betts, in her official capacity as Commissioner of the Tennessee




Department of Mental Health and Developmental Digeds, Arthur Hyde, individually and in
his official capacity as Director of the Office bfcensure for the Tennessee Department of
Mental Health and Developmental Disabilities, ard Brown, individually and in his official
capacity as West Tennessee Licensure Coordinatothéo Tennessee Department of Mental
Health and Developmental Disabilities, for grossignipulating, misapplying and misusing state
statutes and licensure rules to impose an unconetitl license requirement on Love in Action
International, Inc., a faith-based institution. aiRtiff seeks injunctive relief, declaratory relief
damages and attorney fees pursuant to 42 U.S.CO&3and 1988.

2. This action is premised on the United States Ctutgth concerning the denial of
Plaintiff’'s fundamental rights of due process, fea@rcise of religion, equal protection and free
speech by the Defendants.

3. Defendants have deprived and will continue to depRlaintiff of its paramount
rights and guarantees protected by the United S@bastitution.

4, All allegations herein relate to the actions anticges of those entities, persons,
their predecessors and/or successors while agtiegpacity and representatives of the State of
Tennessee and Tennessee Department of Mental HeadtiDevelopmental Disabilities. All
acts alleged herein were committed by Defendaatsh and every one of them, under the color
of state law.

JURISDICTION AND VENUE

5. This Court has original jurisdiction over Plaintfffederal claims pursuant to 28
U.S.C. 88 1331 and 1343. Jurisdiction is supdiedhe request for injunctive relief pursuant to
28 U.S.C. § 1343, the requested declaratory reinefer 28 U.S.C. 8§ 2201-02, the requested

damages under 28 U.S.C. § 1343, and costs andaftofees under 42 U.S.C. § 1988(b).



6. Venue is proper in the Western District of Tennesseder 28 U.S.C. § 1391(b),
because a substantial part of the actions or oomssyiving rise to this case occurred within the
Western District of Tennessee.

PLAINTIFF

7. Plaintiff Love In Action International, Inc. (“LIAY is a 501(c)(3) non-profit

religious organization located in Memphis, Tennesse

DEFENDANTS

8. Defendant Phil Bredesen (“Gov. Bredesen”) is arab wat all times relevant
herein the Governor of the State of Tennessees Dafendant is sued in his official capacity.

9. Defendant Virginia Trotter Betts (“Ms. Betts”) isxé was at all times relevant
herein the Commissioner of The Tennessee Departofeliental Health and Developmental
Disabilities (‘DMHDD”). This Defendant is sued her official capacity.

10. Defendant Arthur Hyde (“Mr. Hyde”) is and was at t#ines relevant herein the
Director of the DMHDD Office of Licensure. This Badant is sued both individually and in
his official capacity.

11. Defendant Phil Brown (“Mr. Brown”) is and was at ines relevant herein the
West Tennessee Licensure Coordinator for the DMHDDhis Defendant is sued both
individually and in his official capacity.

STATEMENT OF FACTS

LIA’S MISSION:
12.  LIA was founded in 1973 by Frank Worthen as a Giarsministry. LIA moved
its ministry to Memphis, Tennessee in 1994, andutsent executive director is Reverend John

J. Smid (“Rev. Smid”).



13.  Doctrinally, LIA believes that the Bible is the atlible Word of God and its
board of directors and staff hold to the firm cati@in that scripture is final truth and authority
concerning all matters of morality, as well the @@nd healing for morality in dilemma. As a
ministry, they are convicted that any sexual actside of the scriptural context of Holy
Matrimony between a man and a woman is sinful amshoral. Pursuant to these convictions,
LIA upholds redemption by virtue of saving faithdasus Christ.

14. Particularly, the ministry of LIA is dedicated ‘e prevention or remediation of
unhealthy and destructive behaviors facing famileghilts, and adolescents.” Such “unhealthy
and destructive behaviors,” according to belieteysand religious convictions of LIA, include
promiscuity, pornography, and homosexuality.

LIA’'S MINISTRY:

15.  LIA pursues its mission through various in-housaistries, one of which, “The
Source,” allows for residential ministry. The Soeiis a ministry of discipleship that is designed
to help those who are struggling with various tymésbroken and destructive behaviors,
including promiscuity, pornography, and homosexuali

16. The Source provides for 4-day or 2-week (non-regidd and 28-day or 3-month
(residential) programs designed to help men andevoliwe sexually and relationally pure lives
thorough Jesus Christ.

17. LIA is an independent Christian ministry that ist mevned by, operated for, or
affiliated with, any specific religious denominatio It is supported my various churches and
individuals.

18. LIA charges individuals who patrticipate in its nstries a service fee that covers

approximately 50% of the costs.



19. The remainder of ministry costs and funding is med through donations from
individuals and churches nationwide.

20. LIA provides The Source program at two locationg010 Snyder and 3838
Clemmer Drive, both located in Memphis, Tennessee.

21. The Source program includes room, board, and deshp ministry. Residence
and board are supplied in an effort to foster amwilifate the discipleship aspect of the program.
LIA considers mentoring to be more effective in thsidential context.

22.  With The Source program, no long-term residengersnitted.

23. Individuals who participate in LIA’s The Source nsiny do so voluntarily.

24. The Source participants are engaged in daily aiets/iand have voluntarily
agreed to participate for a designated time petod,the participants are free to come and go
from the facility as they please.

25.  LIA regularly requests that the participants of T8eurce program, who are
taking prescription medication, give said mediaation LIA staff when they arrive for the
purpose of storing all medications in one centoalation. LIA seeks to avoid theft of and
tampering with medication.

26. LIA staff allows participants in The Source prograsecess to their own
medications on a daily basis, bottle and all catsteim order that the participant may take the
medication as directed by his/her physician. Lléesl not supervise or oversee how the
medication is dispensed.

27. Individuals are screened by LIA’s application priortheir involvement with the

ministry.



28. Of the many screening questions posed by LIA’s iappbn, one involves
whether the individual has ever been diagnosed withiireated for various mental health
conditions, such as anorexia, bulimia, anxietycktadepression and schizophrenia.

29. LIA asks individuals whether they have been diagdowith or treated for a
mental illness to determine if LIA’s ministry woulechdermine or conflict with the individual's
care by a licensed mental health professionalsolfLIA will deny admittance to any of its
programs.

30. LIA’'s ministry is not designed to treat mental @ss, nor do they make any
attempt to treat mental iliness.

31. On aroutine basis, LIA accepts a significant nundfendividuals who happen to
have a mental illness and wish to voluntarily mapate in LIA’s discipling ministries.
Primarily, this would involve participants who aeking anti-depressant medication at the time
of their stay. All such individuals, that are adegpin the program, must be able to take care of
themselves. The percentage of “mentally ill” indivals vary, but typically, two or more
mentally ill individuals reside on LIA property ahy given time for the purpose going through
The Source program.

32.  LIA will only agree to admit individuals with mentédiness if LIA’s discipling
ministry will not conflict with the individual’'s a& from a licensed mental health professional.

33. LIAis not designed to provide any supportive liyiservices for individuals with
mental illness, nor do they attempt to provide a@wpportive living services to any such
individuals going through any of their programser Bolicy, LIA will not accept a mentally ill

individual who requires supportive living services.



34. LIA does not seek to provide supportive living seeg for any of its participants.
The room, board, organized meals, and structur@ituspp discussions found in The Source
program is not intended nor do they act to suppppsrtive living services. Rather, these items
serve the discipleship nature of the Christian stigi  For LIA, and its ministry, residential stay
is critical for mentoring purposes.

ADVENT OF STATE INVOLVEMENT:

35.  Since its inception in 1973, LIA has enjoyed a aumshg and effective Christian
ministry, gaining worldwide recognition for the pat provides to those who have suffered from
sexual brokenness. And has received and contitwuesceive referrals from many reputable
organizations.

36. Until recently, LIA has maintained its Christian mstry free of any state
interference or intrusion. LIA has never been apphed by any state agency regarding the
propriety of their care. And until recently, LIAak never been approached by any state agency
regarding licensure or regulation, as it would @ncany aspect of its ministry.

37. However, beginning in June of 2005, as a directltesf political pressure
exerted by certain groups and individuals who opdd#\’s religious viewpoint on the issue of
homosexuality, the State of Tennessee, throughowsirdepartments, has pursued multiple
avenues intended to limit LIA’s ministry.

38. In late May and early June of this year, an adeesparticipant in a LIA day-
time program known as “Refuge” made a few “blogtrims on his own personal web page.
Therein, he discussed a disagreement with his maregarding the morality of homosexual
behavior, and decried his parents’ decision to $emdto the LIA Refuge program. All of the

adolescent’s entries were made prior to him actysdtticipating in the program.



39.  Shortly thereafter, these blog entries made byath@escent were forwarded on
the internet many times over, and came to the tatenf numerous groups and individuals who
disagree with LIA’s religious viewpoint on homosexty.

40.  One such group, Queer Action Coalition (“QAC”) wasated and formed for the
specific purpose of opposing LIA. When membersQ#C learned of LIA’s existence and
purpose, they formed a coalition to challenge LiAimistry. Members of QAC publicized the
blog entries to other groups that support the hexwsl lifestyle. QAC also organized protests
and pickets in vicinity of LIA’s locations.

41.  Another group became involved, Parents and Fridndd esbians and Gays
(“PFLAG”), and joined the effort opposing LIA’s mstry.

42.  Very soon after these blogs became public, RevdSeteived hundreds of hate
emails from numerous individuals who oppose theligious viewpoint. This included emails
from various members of both QAC and PFLAG.

43.  Many of the emails sent to Rev. Smid from membé®@AC and PFLAG stated
their explicit intention to restrict LIA’'s ministrgr cause it to cease altogether. Members from
both groups, among others, expressly stated atgealuse LIA's demise.

EFFORTS TO REGULATE LIA:

44. In their efforts to bring this goal to fruition, ap information and belief, members
of both QAC and PFLAG besieged the governor’s effiand various state agencies for the State
of Tennessee, demanding that LIA come under stgiglation or be forced to cease operation.

45.  As a direct consequence of the pleas made by QAP&LAG, as well as other

lobbying efforts, various departments of the Stdt€ennessee began to investigate LIA.



46. Within a couple weeks of publicity surrounding théog entries, LIA was
contacted by the Tennessee Department of Childi®ersices (“DCS”). Contact was made in
response to a spurious allegation of child abuse.

47.  An investigation by DCS was conducted on June DQ52 After thoroughly
reviewing the matter, DCS deemed the allegatioowmfied and discontinued its investigation.

48.  Shortly thereafter, Tennessee Department of HE&IIDH") sent a letter to LIA,
dated June 29, 2005, claiming that LIA is in vimatof state law for failing to have licensure for
alcohol and drug treatment. In the body of thitele LIA was warned to either succumb to
licensure or immediately cease operation.

49. The allegations set forth in the June 29, 200%¢revere refuted by LIA, and an
on-site investigation by TDH took place on July 2605.

50. As a result of that investigation, and review oé timformation obtained, a
determination was made by TDH that LIA is a faisbd organization and would not be
required to obtain a license for alcohol and drugatment. On August 17, 2005, TDH
forwarded a letter reflecting its determinatiorthis regard.

INVESTIGATION BY DMHDD:

51. DMHDD is a department of the Tennessee state gowemty created by ENN.
CoDE ANN. § 33-1-201 (2005). This department operates fandtions under the executive
branch of the State of Tennessee. DMHDD is graategdority by statutory legislation, namely
TENN. CODEANN. 8 33-2-401et seq to license “services and facilities operatedtifi@r provision
of mental health, developmental disability, andspeal support services.”

52. On July 11, 2005, Mr. Hyde, on behalf of DMHDD, tem letter to LIA,

demanding licensure for the treatment of mentaltheaOf particular concern, DMHDD noted



that the LIA application asks individuals whethbey have been diagnosed with depression
and/or schizophrenia. Purportedly, this indicatedDMHDD that LIA could be providing
mental health services. DMHDD also specified séamguage found on the LIA website that
could be construed as providing treatment for mdrgalth issues.

53.  Further, in the body of the July 11, 2005, let@¥HDD lists a series of inquiries
that are geared toward determining if LIA is enghgea private practice or not. No time limit
is set forth in the letter as to when these questare to be answered by LIA.

54. On July 17, 2005, Tommy Corman, an employee with, ldontacted Mr. Hyde
for the purpose of addressing DMHDD'’s concerns.. Myrde advised that there was no need to
answer the series of inquiries set out in the Jddlyetter. Mr. Hyde just sought clarification of
the website and application questions. Mr. Hydeest that clarification of these matters would
resolve the issue.

55. By letter dated August 2, 2005, Rev. Smid wrote Myde and clarified the
terminology found on the website. So as to avaig future misunderstandings, Rev. Smid
made changes to the website and advised of th@seyek.

56. In this same letter, Rev. Smid also addressesaheecn regarding the application
guestion about diagnosis with depression and sphiemia. He states in said letter that the
application question is pertinent because they atowish to work with individuals outside of
their scope of ministry. Also, Rev. Smid invitee tDMHDD to contact Tommy Corman should
there be any further questions.

57. Then, on or about August 19, 2005, Mr. Brown madeuaannounced visit to

LIA’s offices in Memphis, Tennessee. When Mr. Brofirst arrived, he was very curt with the
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receptionist and demanded to see Rev. Smid imnadgliaRev. Smid was forced to conclude a
prescheduled meeting prematurely to satisfy MrvwBres demand.

58. From his visit, Mr. Brown determined that one orrmondividuals who are
mentally ill, as defined by the state, may be lyvat one or both of the facilities.

59.  Soon after Mr. Brown'’s visit, Mr. Hyde sent LIA aher letter, dated August 23,
2005, claiming that LIA was “operating two (2) wdnsed Mental Health Supportive Living
Facilities.”

60. Mr. Hyde’s letter declined to elaborate why DMHDDncluded that LIA would
be required to secure a license under its depattmen

61. In his August 2% letter, Mr. Hyde only alleged that LIA was prowidi room,
board, and personal care services to more thalgmeentally ill individual.

62. Mr. Hyde informed LIA of DMHDD'’s belief that LIA ign violation of TENN.
CODEANN. 8 33-2-405 by operating a mental health faciktthout a license.

63. Contrary to DMHDD'’s determination, relevant statugad licensure rules reflect
that LIA should not fall under the strictures of BIAD.

64. T.C.A 8 33-2-403, which provides statutory authorior the existence and
enforcement capacity of DMHDD, sets out that “tlegpartment has authority to license services
and facilitiesoperated for the provision of mental health...seggl' LIA is not “operat[ing] for
the provision of mental health services.”

65. Similarly, T.C.A. § 33-2-405(a) provides: ‘It isnlawful for a person,
partnership, association or corporation to own perate aservice or facility that provides
mental health ..serviceswithin the meaning of this title without havingtalmed a license as

required by this part.” LIA does not own a fagilihat provides mental health “services.”
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66.  Section 33-2-402(8) of the Tennessee Code defsmwvite” as

any activity toprevent, treat, or ameliorate mental illngsserious emotional

disturbance, or developmental disabilities, anduithes diagnosis, evaluation,

residential assistance, training, habilitation, at@htation, counseling, case
coordination, or supervision of persons with mernllakess, serious emotional
disturbance, or developmental disabilities.

LIA is not “preventing, treating or ameliorating mal illness” as part of its
ministry.

67. Mr. Hyde’s letter accuses LIA of being “Mental hdaSupportive Living
Facility.” But, this is neither the purpose nonétion of LIA.

68. DMHDD Rule 0940-5-1-.04(6) defines “Mental Healthugportive Living
Facility” as “[a] residential facility which provies room, board, and personal care services on a
long term placement basis to two (2) or more ménthlindividuals unrelated to the owner or
operator of the facility.”

69. DMHDD Rule 0940-5-1-.01(25) defines “personal caeevice” as

Protective care of a resident who does not reauhirenic or convalescent medical

or nursing care. Personal care involves respoitgiliar the safety of the resident

when in the building. Protective care may incluelaily awareness by the

management of the resident's functioning, his omieereabouts, the making and

reminding a resident of appointments, the abilityl aeadiness to intervene if a

crisis arises for a resident, and supervision @asuof nutrition and medication.

70. DMHDD Rule 0940-5-1-.01(21) defines “mentally ilhdividual” as “[a]n
individual who suffers from a psychiatric disordealcoholism, or drug dependence, but
excluding an individual whose only mental disapilg mental retardation.”

71. LIA does not allow for any long-term placement fany participant in its

program, which is a specific prerequisite set ctuDMHDD Rule 0940-5-1-.04(6). Nor does

LIA provide personal care services to mentallyndividuals as described in this licensure rules.
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72.  Mr. Hyde also informed LIA that the refusal to ceaperation of the facilities at
issue within seven (7) business days of receih®fAugust 2% letter would result in DMHDD
seeking injunctive relief against LIA.

73.  LIA did not receive Mr. Hyde's August Z23etter until September 14, 2005, well
past the seven (7) day deadline.

74.  On or about September 14, 2005, LIA’s counsel redpd to Mr. Hyde’s letter
by calling and sending a letter to DMHDD’s counsébnathan Stephens, esq., seeking an
opportunity to review and evaluate the matter.

75.  On or about September 15, 2005, Mr. Stephens wootdA’s counsel, stating
that LIA had until September 23, 2005 to ceaseaters of its facilities.

76.  Mr. Stephens’ September "L%etter failed to define the precise reasons wh¥ LI
is allegedly in violation of Tennessee law.

77. On September 19, 2005, LIA’s counsel had a teleplvamference with DMHDD
officials to discuss the licensing issue, a coratios that included Mr. Hyde, Mr, Brown, and
Mr. Stephens.

78. During that telephone conference, on September2095, LIA attempted to
explain the nature of its ministry to DMHDD and gbtito obtain a resolution to the licensing
matter.

79. LIA explained that it does not treat mental illness does it provide supportive
living services for those with mental illness. Lédso explained that any individuals with mental
illness who voluntarily participate in LIA’s progres understand that they will not receive

treatment or supportive living services for meiitaess.
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80. LIA demonstrated to DMHDD that LIA falls outsideethtscope of the mental
health statutes and licensure rules.

81. LIA also asked DMHDD to specifically explain the nmer in which LIA could
be considered an unlicensed mental health facility.

82. For reason, DMHDD stated that they determined LtAvpdes room, board and
personal care services for mentally ill individuals

83. In elaborating on this charge, DMHDD expressed thAtallows more than one
mentally ill individual to reside in its facilitywhich, according to DMHDD, would be anyone
who is diagnosed with a psychiatric disorder an®daking any type of medication designed to
deal with a mental health issue, such as Prozaoyother anti-depressant. Elaborating further,
Mr. Brown said he observed that LIA has meals e¢ain time, keeps medication in a central
location, and is prepared to send suicidal paditip to the proper authorities. According to the
DMHDD, these matters qualified as “personal cargises.”

84. LIA stressed to DMHDD that the LIA provision of nop board and a semi-
structured environment to participants who may leapfo be on Prozac does not make it a
mental health supportive living facility.

85. In specifically addressing the issue about retgimmedication, LIA expressed a
willingness to change its current policy if suchukballeviate the department’s concerns. Yet,
DMHDD indicated that the very existence of a stuoetin the program, coupled with room and
board, would be sufficient to force LIA under theigdiction of DMHDD.

86.  For the purpose of discussing the matter furthék, and DMHDD agreed to an
in-person meeting on September 21, 2005 at thefadAity.

DETERMINATION OF DMHDD:
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87. On September 21, 2005, LIA representatives, LIAGrsel, Mr. Hyde, Mr.
Brown, and Ms. Cindy Tyler, esg. of DMHDD'’s legdfioe, met at LIA’s facility.

88.  During this September ZImeeting, LIA once again explained how its ministry
does not fall under the purview of DMHDD’s licengiauthority. LIA explained that it does not
“‘own or operate a service or facility that providemental health service.”

89. Noting the definition of “service” in Tennessee €pdIA explained that it does
not provide any services that prevent, treat orliamae mental illness. LIA also demonstrated
that it does not provide personal care servicd# further demonstrated that it does not accept
long-term participants as contemplated by the Boea rule.

90. Despite the irrefutable information, DMHDD maintach that LIA must be
licensed or cease operations.

91. During this meeting, DMHDD outlined six specifictimns LIA must adopt to
avoid regulation by DMHDD. DMHDD insisted that L1IA

a. stop “supervising” the medications of individuatsita facility (including

any level of control over the medications);

b. stop monitoring the whereabouts of individuals ipgrating in a specific
ministry;

C. stop restricting access to individuals participgiim the ministry;

d. stop supplying referrals to licensed medical preifasals;

e. stop accepting individuals who require personatcand

f. discharge any individuals currently participating the ministry who

require personal care.
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92. At the September 21meeting, LIA informed DMHDD that many of these
required actions are based on inaccurate presungptio

93. The only “control” LIA has ever had over a part@n’'s medication is the mere
storage of the medication for security purposes.

94. Participants in the program are free to come andagahey wish. It was
explained that they have a schedule of activitied programs, but they are not required to
participate in all of the activities.

95. As a matter of policy, LIA has never accepted amytipipants that require
personal care. Thus, there would be no needstdhdrge any such participants.

96. DMHDD clarified that any involvement with medicat®, including the keeping
of medications for safety purposes, would conditlisupervision” of medication according to
their construction of the licensure rule.

97. Once again, LIA offered to compromise its curreahdling of medication, but
this offer did not cause DMHDD to waiver.

98. DMHDD insisted that room, board and knowledge @& tfeneral whereabouts of
participants would be sufficient to qualify as “penal care services” of mentally ill individuals.

99. Despite all of the assurances made by LIA regardisdaith-based ministry,
purpose, and practice, DMHDD officials were reseland refused to end their pursuit of
licensure for LIA.

100. During this meeting, LIA repeatedly asked DMHDD ¢de examples where
licensure has been requested of entities thatiaméady situated to LIA, that being, entities,

whether faith-based or not, that house and prosulectured care to individuals who are
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mentally ill individuals, but the purpose of thetignis unrelated to mental health services (like
LIA). DMHDD could offer no such examples.

101. Homeless shelters were specifically mentioned duttve meeting, since mentally
ill individuals regularly reside in such venues ataictured environment is provided. DMHDD
could not cite one incident in which a homelesdteh&vas required to have licensure under their
department.

102. It was also pointed out in the meeting that anolerstian ministry, Salvation
Army, supplies housing and structured care to iddi&ls who are “mentally ill,” and yet, are not
required to have a license. DMHDD acknowledged tiicumstance, but offered no reason why
LIA is being treated differently.

103. At the conclusion of the meeting, DMHDD agreed & LIA have until
September 30, 2005 to weigh its options. As oft&aper 30, 2005, DMHDD and Defendants
named herein would require LIA to no longer admdividuals who meet the “mentally ill”
description in their ministry, without licensur@®therwise, DMHDD would take action to close
the facility.

104. LIA advised the DMHDD officials during the Septemb21™ meeting that it
currently had two individuals at their facility whoould be considered “mentally ill,” and
anticipated having only one, as of September 30520

105. Later that day, on September 21, 2005, counselLfarsent DMHDD a letter
reflecting the understanding that LIA would havdiluBeptember 30, 2005, in which to weigh
its options. LIA confirmed that it would only hawme “mentally ill” individual on site as of

September 30, 3005.
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106. In response to that letter, on September 23, 20185, Tyler wrote a letter stating
that LIA did indeed only have one week, until Sember 30, 2005, in which to comply with the
DMHDD’s licensure requirements.

107. In this September 23, 2005, letter, Ms. Tyler statdd must stress TDMHDD'’s
firm conclusion that LIA, as currently operatingosild be licensed.” She continues: “We will
file a cease and desist order against LIA on Semeer80, 2005, if it is determined that your
client continues to operate as an unlicensed mdmalth supporting living facility. Under
T.C.A. 8 32-2-405, operating without a license islass B misdemeanor (no greater than six
months or a fine not exceeding five hundred dol{g500”) (T.C.A. § 40-35-111)); each day of
the operation without a license is a separate sffén

108. Thus, after numerous communications, and exchargges,attempts to satisfy
DMHDD, Defendants persist in their position thaALwill need licensure. DMHDD continues
to challenge LIA’s ability to freely exercise theeaply held religious beliefs of its staff by
administering discipling care and counseling toivitihals with destructive and broken
behaviors.

IMPACT OF DMHDD’S DETERMINATION ON LIA:

109. Defendants have refused and continue to refusecimgnize that LIA’'s ministry
falls well outside the scope of Tennessee mentdtthécensing law.

110. Defendants have refused and continue to refuseTiabessee law recognizes
many organizations that are exempt from the mdmalth licensing laws.

111. As a result of Defendants’ actions, LIA’s name he tcommunity is being
tarnished and LIA is already losing individuals whish to participate in its program.

112. This loss of program participants is causing LIAdse service fees.
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113. As a result of Defendants’ actions, LIA is alreakB0,000.00 below budget for
the year.

114. Itis not an option for LIA to refuse help to ingiuals that happen to be mentally
il when the ministry would not interfere with artyeatment for the mental illness and the
individual does not require personal care. In Isi&xperience, it is very common in today’s
society for someone to take an anti-depressantpaftsof their religious ministry, LIA is called
to accept all who would benefit from their help.

115. Licensure is not an option for LIA. The costs regd for licensure, application
and annual fees are cost prohibitive for LIA, withA being a non-profit organization.
Moreover, it is repugnant to LIA’s mission and posp to have its ministry regulated by the
State. Although LIA is and always will be subjdot state criminal and civil laws, direct
regulation and restriction by the State of theligreus activities would compromise LIA’s very
purpose.

116. If forced to cease operations on September 30,,20@6will have to interrupt
and relocate approximately thirteen (13) individualrrently participating in its faith-based
ministry.

117. |If forced to cease operations, LIA will have tortuaway countless individuals
seeking to participate in its faith-based ministry.

118. If forced to cease operations, LIA’s eight (8) eayales will lose their jobs,
causing hardship to their families.

119. If forced to cease operations, LIA’'s four (4) housanagers will have to move

out and be relocated, causing hardship to theiilifzsn
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120. If forced to cease operations, LIA will be unaliepy the mortgages it has on its
main building and two houses.

121. If forced to cease operations, LIA will be unaldephy its insurance premiums.

122. |If forced to cease operations, LIA will tarnish amarm relationships it has with
other businesses that provide LIA with services.

123. If forced to cease operations, LIA will lose thedncial support of its donors and
have to terminate all ministries that it is engagped

124. But for Defendants’ allegations that LIA must beelsed, LIA would continue its
faith-based ministry.

125. Despite sustained and earnest efforts by LIA tmlues the matter short of
litigation, no substantive response was receivedhfiDefendants, and this litigation became
necessary.

126. As of September 30, 2005, and every day followgyeafter, up and until legal
relief is obtained, LIA is forced to forgo it's rgious mission.

ACTIONS OF DEFENDANTS:

127. Mr. Brown has at all times relevant herein beenoimed in violating LIA’S
constitutional rights by compelling licensure unttex threat of criminal penalty.

128. Mr. Hyde has at all times relevant herein been lvaa in violating LIA’S
constitutional rights by compelling licensure unttex threat of criminal penalty.

129. Upon information and belief, Gov. Bredesen is aw@frsituation with LIA and
had authority to stop DMHDD officials from requigricensure in this instance, but declined to

do so.
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130. Upon information and belief, Ms. Betts is awaresdtiation with LIA and had
authority to stop DMHDD officials from requiringleense from LIA, but failed to do so.

131. Also, upon information and belief, Ms. Betts exeedl official authority over Mr.
Hyde and Mr. Brown during some or all of the tinséewant to this action.

132. Upon information and belief, Mr. Hyde exercisedi@#l authority over Mr.
Brown during some or all of the time relevant ts thction.

ALLEGATIONS OF LAW

133. Each and all of the acts herein alleged of Defetsjathmeir officers, agents,
servants, employees, or persons acting at the behdsection, were done and are continuing to
be done under the color of state law, including steutes, regulations, customs, policies and
usages of the State of Tennessee.

134. At all times relevant to this action, the followimprtions of Tennessee Code §
33-2-403 was in effect:

(a) The department has the authority to licenseices and facilities operated for

the provision of mental health, developmental diggpand personal support

services. Notwithstanding any references in thi&t go the licensing of

"facilities"” or "services," only proprietorships, agnerships, associations,

governmental agencies, or corporations may bedliste license applications or

licenses as the licensed entity.

(b) The following are exempt from licensing undastpart:

(1) Private practitioners who are both:

(A) Authorized to practice by the boards of healing;aahd
(B) Only in private practice in that capacity;

(2) A person providing service or support to only od¢ gerson with mental
illness, serious emotional disturbance, or develamal disabilities;

(3) An individual providing service or support only neembers of the person’s
own family or relatives;
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(4) An individual providing service or support thatnst subject to licensing
under any other title of the code and doing so amlya part-time basis as
defined in department rules;

(5) Foster homes which accept placements only from @agenof state
government or licensed child-placing agencies;

(6) Services or facilities providing employee assistapmgrams;
(7) Services or facilities providing only employmenagément;
(8) Facilities that are appropriately licensed by tepattment of health as a:

(A) Hospital whose primary purpose is not the provissbmental health
or developmental disabilities services; or

(B) Satellite hospital, as defined by rules of the depant of health,
whose primary purpose is the provision of mentaklthe or
developmental disabilities services, and which tepartment of
mental health and developmental disabilities vesitio the department
of health as satisfying standards under this cinagtel

(9) Facilities that are operated by the depantroéeducation, the department of
correction, the department of human services, erdapartment of children’s
services and that affirmatively sate that the pnnpurpose of the facility is other
that the provison of mental health or developmeditadbilities service.

135. At all times relevant to this action, the followimprtions of Tennessee Code §
33-2-405 was in effect:

(a) It is unlawful for a person, partnership, agsb@n or corporation to own or
operate a service or facility that provides mehtdlth, developmental disability,
or personal support service within the meaning ho$ ttitle without having
obtained a license as required by this part.

(b) A violation of this requirement is a Class Bsag@meanor.

(c) Each day of operation without a license contdg a separate offense.

136. (8) "Service" includes any activity to prevent,ateor ameliorate mental
illness, serious emotional disturbance, or develmal disabilities, and includes
diagnosis, evaluation, residential assistance,nitrgj habilitation, rehabilitation,

counseling, case coordination, or supervision ak@es with mental illness, serious
emotional disturbance, or developmental disabdlitie
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FIRST CAUSE OF ACTION

VIOLATION OF DUE PROCESS

137. LIA re-alleges and incorporates herein, as thouglty fset forth herein, all
previous numbered paragraphs of this Verified Camnpl

138. The Due Process Clause, as set out in the Fountéenendment to the United
States Constitution, and applicable to the staesjides for fundamental due process under the
law.

139. Defendants’ requirement of licensure under DMHDD nstdutes an
unconstitutional infringement on LIA’s right to dygocess of law in that the application of
T.C.A. 88 33-2-402, 403 and 405 is arbitrary, aapts, and contrary to face of Tennessee
statutes themselves. The application of thesatstats too vague to give persons of reasonable
intelligence fair notice of its effect and scope violation of the Fourteenth Amendment to the
United States Constitution.

140. As a direct and a proximate result of Defendantsioas and policies, and for
fear of substantial penalties and individual agelstA is chilled and deterred from exercising its
constitutional rights, forcing it to forgo its matry.

141. Tennessee law does not have a remedy that will uadely redress LIA’'s
deprivation of constitutional rights.

142. LIA has suffered irreparable harm as a result debéants’ refusal to allow LIA
to operate its faith-based ministry.

WHEREFORE, LIA respectfully prays that the Couramgrthe equitable and legal relief
as set forth hereinafter in the prayer for relief.

SECOND CAUSE OF ACTION
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VIOLATION OF FREE EXERCISE OF RELIGION

143. LIA re-alleges and incorporates herein, as thougly fset forth herein, all
previous numbered paragraphs of this Verified Camnpl

144. The Free Exercise Clause, as set out in the Firs¢trAlment to the United States
Constitution, and made applicable to the statesutfit the Fourteenth Amendment, provides
protection for the free exercise of religion andipbits the infringement thereof.

145. Defendants have refused to allow LIA to operatefash-based ministry in
accordance with its religious tenets and beliefs.

146. Defendants have required LIA to choose betweenimgabe operation of its
faith-based ministry or seek a license from Defeslghat would regulate and compromise its
faith-based ministry.

147. Tennessee law provides exemptions for other orgiioizs housing mentally ill
individuals, but does not provide a similar exemiptior religious organizations.

148. Tennessee mental health law is not neutral andtigenerally applicable.

149. Tennessee law and Defendants have not provided@npelling interest for the
regulation of faith-based ministries and have madbted the statutes and DMHDD rules to be
the least restrictive means of licensure.

150. LIA must alter its religious nature before Defenawill allow it to continue
operations.

151. As a direct and proximate result of Defendantsicast and policies, and for fear
of substantial penalties and individual arrest# 14 chilled and deterred from freely exercising

constitutionally protected religion.
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152. Tennessee law does not have a remedy that will uadely redress LIA’s
deprivation of constitutional rights.

153. LIA has suffered irreparable harm as a result debDeants’ refusal to allow LIA
to operate its faith-based ministry.

WHEREFORE, LIA respectfully prays that the Couramjrthe equitable and legal relief
as set forth hereinafter in the prayer for relief.

THIRD CAUSE OF ACTION

VIOLATION OF EQUAL PROTECTION

154. LIA re-alleges and incorporates herein, as thoudjly et forth herein, all
previous numbered paragraphs of the Verified Campl

155. The Equal Protection Clause, as set out in thetEenth Amendment to the
United States Constitution, provides for a righb&otreated equally under the law.

156. Under their rules and practice, Defendants alldvepentities similarly situated
to LIA to carry out their operations without liceme. Although such entities provide the same
services that purportedly bring LIA under licensuhat being room, board, and structured care,
these entities do not so fall under the same régula

157. Defendants treat LIA disparately at least in padduse of LIA’s religious
purpose and religious viewpoints.

158. Defendants have no legitimate reason for treatimigies similarly situated to
LIA differently.

159. As a direct and proximate result of Defendantsicaxst and policies, and for fear
of substantial penalties and individual arrest#, isl chilled and deterred from operating equally

under the law.
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160. Tennessee law does not have a remedy that willuadely address LIA’s
depravation of constitutional rights.

161. LIA has suffered irreparable harm as a result deDéants’ refusal to allow LIA
to operate its faith-based ministry.

WHEREFORE, LIA respectfully requests that the Ggmant the equitable and legal

relief as set forth hereinafter in the prayer ref.

FOURTH CAUSE OF ACTION

VIOLATION OF FREE SPEECH

162. LIA re-alleges and incorporates herein, as thoudjly et forth herein, all
previous numbered paragraphs of this Verified Camnpl

163. The Free Speech Clause, as set out in the Firshdment to the United States
Constitution, and made applicable to the stateth&y-ourteenth Amendment, provides for the
protection of speech.

164. Defendants’ policy and practice adversely impactégeted speech by censoring
and threatening to censor religious speech of LIA.

165. Defendants’ policy and practice imposes a contased restriction on LIA’s
religious speech by precluding communications ttividuals the state depicts as “mentally ill.”

166. Defendants’ specific action prohibiting LIA fronemmunicating referrals to
participants concerning preferred psychiatric, pgyagical, and other mental health
professionals is a further restriction on exprassio

167. As a direct and proximate result of Defendantsicaxst and policies, and for fear

of substantial penalties and individual arrestg, isl chilled and deterred from free expression.
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168. Tennessee law does not have a remedy that willuadely redress LIA’s
deprivation of constitutional rights.

169. LIA has suffered irreparable harm as a result deDéants’ refusal to allow LIA
to operate its faith-based ministry.

WHEREFORE, LIA respectfully prays that the Courmirthe equitable and legal relief

as set forth hereinafter in the prayer for relief.

PRAYER FOR RELIEF

Plaintiff LIA respectfully requests the followinglref:

A. That this Court preliminarily and permanently enjdefendants, their agents,
servants, employees, officials, or any other pesacting in concert with them or on their
behalf, from enforcing Tennessee’s mental healttusds against LIA so as to require licensure;

B. That this Court enter a Declaratory Judgment giatiat DMHDD’s requirement
that LIA obtain a license to operate its faith-lwhseinistry violates the First and Fourteenth
Amendments to the United States Constitution;

C. That this Court award nominal damages to vinditiagepast constitutional injury
suffered by LIA;

D. That this Court award damages in an amount to berdened by the finder of
fact in accordance with the proof, plus intereshatlegal rate until paid,;

E. That this Court award LIA’s costs and expenses hié @ction, including a
reasonable attorneys’ fee award, in accordanced#t.S.C. § 1988, and other applicable law;

F. That this Court grant such other relief as the Ca@ems equitable, just, and

proper; and,
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G. That this Court adjudge, decree, and declare the rights and other legal relations of
the parties to the subject matter here in controversy, in order that such declarations shall have the

force and effect of final judgment.

Respectfully submitted,

N W. KELLUM \
TN Bar # 13482; MS Bar #8813
Alliance Defense Fund
P.O.Box 11159
Memphis, TN 38111
(901) 323-6672

(901) 323-6674 - Fax

BENJAMIN BULL (of counsel)

Arizona Bar No. 009940

DAVID J. HACKER*

IL Bar # 6283022

(*Motion for Special Admission concurrently filed)
ALLIANCE DEFENSE FUND

15333 N. Pima Rd., Suite 165

Scottsdale, AZ 85260

Phone: (480) 444-0020

Fax: (480) 444-0028

Attorneys for Plaintiff
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VERIFICATION OF COMPLAINT

I, John J. Smid, a citizen of the United States, a resident of Shelby County, Tennessee,
and as Executive Director and representative of Plaintiff Love In Action International, Inc.,
hereby declare that 1 have read the foregoing Verified Complaint and the factual allegations

therein, and the facts as alleged therein are true and correct.

Date: Septembergfﬂ[, 2005. ‘ :’ i

" NOTARY ™,
PUBLIC I E

¢0..' .. “-‘..0 -
O, 4
o ITEIT) ‘.\Q'

NOTARY PUBLIC

My Commyjssion expires:
felleies
7
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