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MEMORANDUM OF LAW -

This case containg a chailenge by Plaintiffs to the vigorous censorship by the Defendants of thé
spegch of concerned citizens seeking to give voice to matters ¢rucially relating to the int;agri.ty
and suitabilify of the leadership of the Asbury Park Board of Educationl(hereinaﬂ:er, “Board™).
‘While members of the pablic with a viewpoint that is favorable to the Board President have been
given free reign to voice their opinions at Board public meetings, Plaintiffs (who have a contrary
viewpoint) have been censored emphatically because of their viewpoint. This unlawful scenario
is well-facilitated by the additionally unconstitutional School Board regulation which cffectively

grants unfettered discretion to the Board President to selectively muzzle those speakers he
wishes to silence.

Plaintiffs herein request that this Court declare the policy and practice of Defendants
unconstitutional to the extent that they mshict speech during tilﬁ public comment on matters that
community members fee! to be of concern to the Board, and that this Court additionaily grant |
thein a preliminary injunction enjoining Defendants from continuing this unconstitutional
practice of limiting speech that is germane to the business of the Board.

STATEMENT OF FACTS
 Plaintiff Mamie Moore, (hereinafter, “Moore”) is an Asbury Park resident and a member
of the Parent Teacher Student Organization at Asbury Park High School, the Student Leadersiﬁp |
Committee at Asbury Park High School, and the Government and Education Committee of the
 Asbury Park Conceraed Christian Coalition, as well as the grandmother of three children who
attend Board schools. See Moore Affidavit, paragraphs I-3. Plaintiff James Maynard
 (“hereinafier, “Maynard”) is an Asbury Park resident and & public school teacher in East Orange,

New Jersey, who holds two Masters Degrees in physics from NYU. He is the long-time
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' President of a community group called the Asbury Park Improvement Association, and has

a1

attended most Board meetings for many years. See Maynard Affidavit, paragraph 4.

Defendant Robert DiSanto (heveinafter, “DiSanto™) is President of the Asbury Park Board

_ of Education, a post he has held since May 12, 2004. Mr. DiSanto during times relevant to this

lawsuit was also general mapager of a sexually-themed night club called Club Paradise
(hereinafter, “Paradise,”) and directed the often lewd content of the club’s website,
www.paradisenj.com. See Maynard Affidavit, paragraph 6. It was because of Mr. DiSanﬁo‘S
participation in the public presentation of lewd material while holding his post as School Board
President that Plaintiffs were provoked to publicly express their concems as to the suitability and
fitness of Mr. DiSanto to be overseeing the educational program of the community’s school
children. See Maynard Affidavit, pavagraphs 12 and 13; See Moore Affidavit, paragraph 14.

While the Board opened up its meetings for comment by membets of the public, and
allowed discussion on the very issue in question from a viewpoint supportive of Defendant
DiSanto, and even allowing personal attacks agaiﬁst a Board member opposed to DiSanto’s
conduct, Defendants muzzled Plaintiffs from speaking during the public comment segment of the
meetings. Notwithstanding the relevance of the issue of the public behavior of government
officials charged with the ovcfsight of the education of chﬂdren, the Plaintiffy” viewpoint was
not welcome to the Defendants, so it was suppressed by them.

Board Bylaw 0167, which regulates the speech of the ‘public during ﬁmes of open |
comment at School Board meetings, reads as follows:

“The Board of Education recognizes the value of public comment on
educational issues and the importance of allowing members of the public to
express themselves on school watters of community interest.

In order to permit the fair and orderly expression of such comment, the
Board shall provide for a period of public comment at every public meeting.
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Public participation shall be permitted at the discretion of the presiding
- officer. '

Public participation shall be extended to residents of this district, persons
having & legitimate interest in the actions of this Board, persons representing
groups in the community or school district, representatives of firms eligible to bid
on matenials or services solicited by the Board, and employees and pupils of this
district, except when the issue addressed by the participant is subject to
remediation by an alternate method provided for in policies or contracts of the
Board. ‘

“Public participation shall be govemed by the following rules:
1. A participant must be recognized by the presiding officer
: and must preface comments by an announcement of his or
her name, place of residence, and group affiliation, 1f
appropriate;

2. Each statement made by a participant shall be limited to
three minutes’ duration, or at the discretion of the presiding
officer;

3. No participant may spcak mgore than once on the same topic

‘ until all others who wish to speak on that topic have been
heard; ‘

4, All statements shall be directed to the presiding officer; no
participant may address or question Board members

: individually,

5. The presiding officer may:

a. Interrupt, warn, or terminate a participant’s statement when
the statement is too lengthy, personally directed, abusive,
obscene, or irrelevant; |

b. Request any individual to leave the meeting when that
person does not observe reasonable decorum;

A Request the assistance of law enforcement officers in the
removal of & disorderly person when that person’s conduct
interferes with the orderly conduct of the meeting;

d. Cal for a recess or an adjournment to another titme when the
lack of public decorum so interferes with the orderly
conduct of the meeting as to warrant such action; and

e. Waive the rules when necessary for the protection of

* privacy or the efficient admmlstratmn of the Board’
business.”

See Exhibit E.
Plaintiff Mrs. Moore was censored and denied an opportunity to read a statement relating

to Mr. DiSanto’s behavior and fitness for office on behalf of the Asbury Park Concerned
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A

Christian Coalition (*CCC”) at the September 16, 2004 Board meeting. See Exhibit A, page 3,
lines 18-23. Plaintiff Mr. Maynard was censored and denied an opportunity to tead a prepared
statement at both the October 14, 2004 and the Novémber 18, 2004 School Board meetmgs, in
which he sought to heighten public awareness of Mr. DiSanto’s lewd publishing at
www.paradisen].com. | |

The wcbsité posts at www.paradisenj.com by Mr. DiSanto are cootained in web-
brochures called “"IhelPalm.” Board President DiSanto ran the Paradise club as general manager
for a four-aﬁd—one—ha]f—year period eading in September of 2004, See Maynard Affidavit,

paragraphs 6-7; see also FExhibit N. The Palm brochures were posi_&ed monthly on the Paradise

website for public viewing, and previous editions are archived and remain accessible, See .

Maynard Affidavit, paragraph 8-9. All the posts as to which Mr, Maynard sought to raise
objection were posted on the website during DiSanto’s tenure on the Board. See Exhibit C. The
School Boa;d’s reasoning for denying Mr.‘ Maynard the opportunity to make his comments
alternated between falsely characterizing the speech being as a personal attack, to asserting that
the comments were not related to an Hem on the Board agenda. See Exhibit B, pages 2-7; also
Exhibit D. |

DiSanto’s picture has appeared on the Paradise website clad in a leather hamess and
leather pants. See Exhibit F. There were numerous objectionable web posts on the Paradise site
including, but not limited to the following: a picture of an apparently nude porn star, Will Clark,
promoting his appearance at Paradise with a citation of Clark’s hardcore pornographic website;
promotion of a Paradise “sexﬁa:c” party; promotion of “hot-hot go-go boys” at Paradise; a
promotion of a “Battle of the Bulges™ underwear contest at Paradise with the exhortation, “Don’t

‘be shy kids, we’re not looking for the biggest bulge, we’re looking for who looks the be:st in their
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skivvies. So getl out there and show off your assets”; a promotion fo¥ 2 movie playing at
Paradise, titled “Eating Out”, which features a picture of two shirtless young males aboﬁt to kiss
with descriptive text that says, “be pmp@d. ..to drool over the gorgeous boys.” See Exhibit C;
also Exhibits G, H, 1 aﬂd J

The details of many other lewd posts are listed in Maynard’s statement, and/or are
available in issues of The Palm at www.paradisenj.com, The lewd pictures and statements

- remain on the publicly accessible website to this day. See Maynard Aﬁ?davit, paragraph 9.

A demand letter was issued to the Board on November 16, 2004 by Mr. Maynard's
attorney, prior to the November Board meeting, demanding that Mr. Mayna}d be allowed to read
his statement. See Exhibit K. The Board refused to accommodate this demand. See Exhibit D.
SUMMARY OF THE ARGUMENT

~ Plaintiffs Mamie Moore and James Maynard are entitled to injunctive relief in this case
becanse Defendants are violating their rights to freedom of speech, due process, and equal
protection under the United States and New Jersey Constitutions.

The School Board regulation contained in Bylaw 0167 is being and has been enforced by
the Board in a viewpoint-discriminatory manner. “Personally directed” comments are allowed
when those comments axel supportive of Board President Robert DiSanto (“DiSantb”) or when
they are negative toward DiSanto’s critics. See Exhibit 4, pages 5-19; see also Moore Affidavit,
paragraphs 7-13, 22-35; Maynard Affidavit, paragraphs 1 6-23; see also Exhibit I, see also
Exhibit R, pages 24-26. But when these comments are otherwise directed, Bylaw 0167 is |
rigorously enforced to silence all relevant discussion which addresses the integrity and suitability

of government officials serving on the School Board.
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The Bylaw’s restriction on “personally directed” @menﬁ, facially and as applied,
burdens substantially more speech than necessary and is not reasonably related to the purpose of
" the public comment penod The unbridled discretion to terminate speech has given unchecked
power to Defendants, which they have abused at the expense of Plaintiffs’ constitutional rights,
Defendants’ practice of denying speech unfavorable to the Board President while at the same
time allowing personal comments favorable to the Bc:.)a:rd. President, constitutes impeﬂssible
‘viewpoint discrimination against Plaintiffs, which is an egregious violation of the First
Amandmeﬁt and the Equal Protection Clause. Rosenberger v. Rector & Visitors of the Univ. of
Va., 515 U.8. 819, 228 (1995); Casey v. Brown, 447 U1.S. 455 (1980). | |
Plaintitfs are likely to succeed on the merits of each of the claims that they made in the
Verified Complaint, The ongoing violations of Moore’s and Maynard’s constitutional rights are
cansing irreparable harm and should be enjoined while this case is pending to prohibit fimther
infringement of free speech.
ARGUMENT
| Plaintiffs seek a preliminary injynction prohibiting Defendants from bamning speech
during the public comment portion of Board meetings because is it is personally directed or not
. onthe Board. agenda, and mandating that the Board allow speech that community members feel
to be germane to the Board’s business community, provided said comments do not disrupt the
Board meeting. In order to obtain preliminary injunctive relief, a movant must demonstrate: (1)
a reasonable probability of success on the merits; (2) irreparable harm if relief is denied; (3) that
granting the injunction will not result in greater harm to the non-moving party; and (4) that

granting the injunction would serve the public interest. Council for Alternative Political Parties
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v. Hooks, 121 F.3d 876, 879 (3d Cir. 1997), Forum for Academic & Institutional Rights v.

Rumsfeld, 390 F.3d 219, 246 (3d Cir. 2004) cert. granted, 125 S. Ct. 1977 (2005),

- As demonstrated in detail below, the Plaintiffs have met all four elements. Thus, the preliminary

injunctiun‘requested by Plaintiffs should be pranted.

L MOORE AND MAYNARD ARE LIKELY TO SUCEED ON THE

MERITS

A, Defendants’ Policies and Practices Violate Moore’s and Maynard’s Rights to
Freedom of Speech under the First Amendment,

Plaintiffs are likely to succeed on the merits because Defendants are censoring their right

to speech, which is protected by the First Amendment. Plaintiffs are being prohibited from

- speaking during the public comment session of Board meetings relative to concerns about public

posts atiributable to the Board President. See FExhibit A, page 4; see also Exhibits C, D and 0.
The government's power to prevent or limit speech on public property is carefully
circumscribed by the First Amendment, Public areas that are open to general "assembly' and
debate” as a matter of tradition or by specific government designation are characterized as a
public forum, within which speech can be limited only natrowly. Ark. Educ. T elevi&ion Comm'n
v. Forb'e;s*, 523 U.S. 666, 677 (1998), quoting Perry Educ. Ass'nv. Perry Local Educators’ Ass'n,

460 U.S. 37, 45 (1983); see also Whiteland Woods, L.P. v. Township of West Whiteland, 193

- F3d 177, 182 n.2 (3d Cir.1999).

ST

The Supreme Court has identified at least three types of speech fora:

1, Traditional public fora (e.g., streets, sidewalks, and public parks, United States
. Grace, 461 U.8. 171, 177 (1982));

2. | Public fora created by government .designation {e.g., school board meetings,
Perry, 460 U.S. at 45-46; Madison School Dist. v. Wiscomin‘ Emp, Rel

Comm’n, 429 U.S. 167, 175 (1976)); and
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3. Nonpublic'fora (e.g., jails, Adderley v. Fla., 385 U.S. 39, 41 (1966)).
Airpart Comm’rs v. Jews for Jesus, Inc., 482 U.8. 569, 572 (1987). In Good News Club v.
 Milford Central School, 533 U.S. 98, 1006 (2001), the Supreme Court potentially identified a
fourth category, the limited public forum, where the state had reserved the forum “for certain
groups or for the discussion of certain topics.”
An example of this kind of limited public forum is a university facility open for mcétmgs
of student groups, but not for the general public. See, e.g, Widmar v. Vincent, 454 U.S, 263, 268
(1981). Earlier decisions, such as Widmar itself, 454 U.8, at 269-70, and Perry Educ. Ass'n, 460
US. at 45-46 & n.7, suggest that content-based restraints in limited public forums must be
subject to strict scrutiny, and can survive only if they are supported by a compelling interest.
" Recently, however, the Court has apparently moved to the position that regulation of a limited
forum may survive under a test that is less strict than thglt applied inlthe case of a general open
‘fnnun. Good News Club, 533 U.S. at 106; Eic;henlaub v. Township of Indiana, 385 F.3d 274,
278 (3d Cir. 2004). But, even in a limited public forum, two limitations remain, Any restrictions
on speech must be viewpoint neutral and must be "reasonable in light of the purpose served by
the forum." Good News Club, 533 U.S. at 106—107 (quoting Cornelius v. NAACP Legal Def &
Educ. Fund, Inc., 473 U.S. 788, 806 (1985)). |

1. Defendants’ Policies and Practices Constitute Impermissible
Viewpoint-Based and Content-Based Restrictions.

Defendants have censored Plaintiffs’ speech precisely because of the viewpoint it
contained on the public acts and speech of the Schoul Board President. - “Discrimination against
speech because of its message is presumed fo be unconstitutional,” .Rasenberger, 515 US. at
878, Indeed, it is an “egregious form of content discrimination.” Id. at 829, As the Court in

Perry explained, “Once the government permits discussion of certain subject matter, it may not
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impose restricti(.:rns that discriminate among VichDints on those subjects whetl:lmr‘a nonpublic
forum is involved or not.” Perry Educ. Ass’n, 460 U.S. at 61. The Supreme Court warned that
“[v]iewpoint discrimination is cemsorship in its purest form and govcmmént regulation that
discriminates among viewpoints threatens the continued vitality of ‘free speech,™ Id, at 62,

The Supreme Court has consistently struck down regulations on speech that discriminate
based on the viewpoint of the speaker. In Lamb’s Chapel v. Center Moriches Union Free Schaol
District, 508 U.S. 384, 393 (1993), the Supreme Court held that the school district impermissibl);
“discriminate{d] on the basis of viewpoint” by “permitt{ing} school prbperty to be used for the
presentation of all views about family issues and child rearing except those dealing with the
subject matter from a religious standpoint.” Id. at 393. Aéoording {0 the Lamb’s Chapel Court,
“The principle that has emerged from our cases ‘is that the First Amendment forbids the
goverﬁmﬂnt to regulate speech in ways that favor some viewpoints or ideas at the expense of
others.™ Id. at 394 (citing City Council v. Taxpayers for Vincent, 466 U.S. 789, 804 (1984)).
The Supreme Court again addressed viewpoint discrimination in Rosenberger, where the
University of Virginia “authorize[d] the payment of outside contractors for the printing costs of a
‘variety of student publications.” 515 U.S. at 822. The University withheld any authorization for
payments for - petitiﬂnars‘ organization, which published a newspaper from a Christian
perspective, “for the sole reason that their student paper ‘primarily promotes or manifests a
particular belie[f] in or abowt a deity or an ultimate reality.”” [Id ai 822, 825-26. The
Rosenberger Court observed that “fv]ital First Amendment speech principles are at stake.” Jd. at
835, Conse&;uenﬂy, the Supreme Court held that the regulation invoked to deny support “is a‘

denial of [petitioners’] right of free speech guaranteed by the First Amendment.” 7d. at 837,
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Bylaw 0167 was applied in a viewpoint discriminatory fashion. Defendants discriminate
on the basis of content and viewpoint because while refusing to allow Plaintiffs’ critical
commentary relative to the Board President, Defendants granted the rights of ;)thcr citizens to
make comments when the comments were supportive of DiSénm in general, his activities with
Paradise, or even his sexual orientation. See Exhibit A, pages 4-21; see also Exhibits L and M.

Immediately following the Board President’s termination of Plaintiff Moore’s statement,
the Board allowed many stafﬁments of a personal nature. Negative comments relative to
DiSanto’s critics were allowed as were comments oh such topics not listed on the Board agenda
including, but not limited to: Corretta Scott King’s views on gay marriage; Board member
Sanders’ college friendship with a lesbian classmate; Sanders’ mwsings on hef Halloween
costumes “back in the Playboy bimny days”; Sanders’ comments that she is a sinner who sins
every day; Board member [’ Allessandro’s comments on the fact that one of the organizers of
the March on Washington was a gay activist; and I>’Allesandro’s offering the opinion that
Paradise was one of the only places to go in Asbury Park for diversity.' See Exhibit A, pages 4=
21; see also Exhibit M.

Furthermore, at another Board meeting, public édmments were allowed that labeled
DiSanto’s critics as pufveyﬂrs of “cowardly attacks,” perpetrators of “bias,” spewers of “hate and
divisiveness,” and‘ furthermore, speakers lectured DiSaﬁm’s critics relative to alleged

. discrimination based upon seﬁual orientation. See Exhibir L. Quite shocking is the fact that after
Plaintiff James Maynard and Board member Susan Maynard spoke critically, although without
| details, as to DiSanfﬂ"'s web posts, comments were allowed during the public comment period on

at least two occassions without objection relative to the fact that the Maynard children did not

1 Ironically, as a reé.ult of Defendants’ policies and practices, no diversity of opinion can be
found at Board meetings. .
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‘attend‘ the school district. See Exhibit L; see also Moore Affidavit, paragraphs 7-9; see also
Maynard Affidavit, paragraphs 15-18. No topic could be more personal than comments on one’s
| children, and certainly this topic was not on the Board ageuda nor did it have any relevance to
the Board’s business.

Defendants’® discrimiuaﬁén against Plaintiffs’ speech becauae. of its \message is
“presumed to be unconstitutional.” Rosenberger, 515 U.S. at 828. Furthermore, “[t]o exclude a

" group simply because it is controversial or divisive is viewpoint discrimination.” Child
Evangelism Fellowship of New Jersey, Inc. v. Stafford Township School District, 386 F.3d 514,
527 (3d Cir, 2004). What mﬁkes this speech divisive or -controv;zrsial is that some take issue with
its viewpoint. The mere fact that Plaintiffs’ viewpoint is one that certain people find unpleasant
or uncmﬁfortable and do not want discmseci publicly, is not enough to justify suppression of that
speech, Tinker v. DesMoines, 393 U.8. 503, 509 (1969).

Plaintiffs want to expose the fact that lewd public‘pasts were made by a public official
charged with responsibility for educating children, and that comment on those posts should be
allowed in an open public forum. Discussing the fact that the Board President made these posts

‘ and that it happmed during the Board Président’s tenure in office rnay‘ possibly be uncomfortable
to some people. However, it must be dealt ﬁrith so that the concerned citizens can publicly

- address their views to the goveming body, the Board can consider the public input and its impact
on DiSanto;s judgment and fitness for duty, and then act accordingly.

The Board’s actions in restricting critical speech, while allowing speech supportive of
DiSanto, including direct comments from DiSanto himself, have distorted Plaintiffs’ original

" issue into an issue related to sexual orientation. See Exhibits L and P; see also Exhibit B, pages

4-7 9-10, 16-19, and 24. This is quite different than Plaintiffs’ stated concern, relative to public
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