UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

JASON STORMS, JIM SODERNA, )

ALEX AND ANA MARIE DOAK, )

ANNE FRANCZEK, TOM A. )

PELKEY, ROBERT P. BREAUD, )

and CANDICE KNAPSCHAEFER, ) Civil Action No.
Plaintiffs,

)
)
VS. )
)
)

CITY OF MILWAUKEE, WISCONSIN, VERIFIED COMPLAINT

Milwaukee Police Department officers, ) FOR INJUNCTIVE RELIEF,
SGT. IVORY B. BRITTON, ANDREW ) DECLARATORY RELIEF,
T. DEPTULA, DALE P. DEVEREAUX, ) AND DAMAGES PURSUANT
RONALD FERRILL, PETER J. GRABER, ) TO 42 U.S.C. § 1983
SGT. DAVID LARSON, CHRISTOPHER )
J. KAINE, MICHELLE L. KRUMNOW, )
EDWARD MATEKI, CHERYL )
MCMILLEN, SHAWN J. PECORARO, )
MARK A. PETTKE, SEAN K. RACKLAW, )
SCOTT F. THORNE, RODNEY VIVERETTE, )
THOMAS R.ZEISEMER, JILL DOE and )
JOHN DOE, ONE THROUGH FIVE, )
)
Defendants. )

COME NOW Plaintiffs, by and through their undersdrcounsel, who for their complaint
against Defendants state the following:

. INTRODUCTION

1. This civil rights action is brought to protect agasure the well-established constitutional

right to engage in free speech in a traditionallipdbrum.



By prohibiting Plaintiffs from sharing a religiousessage on public property near two
abortion clinics in Milwaukee, the Defendants haekearly violated the First
Amendment.

Defendants, as police trainers, officers and agehtke City of Milwaukee, have made
the suppression of free assembly, free press,raedspeech rights of these plaintiffs and
similarly situated persons a custom and policythey have repeatedly intimidated and
threatened Plaintiffs, and even cited, arrestedaitedl them without justification.
Defendants’ consistent pattern of content discration has been motivated by their
disagreement with and hostility to the Plaintis'cial and religious views.

Defendants have also repeatedly applied MilwaukedeCof Ordinances Section 244-
18.2 (a/k/a “The Snipe Advertising Law”) and Senti@06-1.1 (disorderly conduct
provisions) in an unconstitutional manner to preévPfaintiffs from assembling and
communicating their message on public fora.

Plaintiffs, who have in no way threatened any pergmpeded access to clinic entrances,
disturbed the peace, or violated public morals afety, hereby challenge the
unconstitutional actions of the Defendants.

II. JURISDICTION AND VENUE

This action arises under the United States Cotistitu particularly the First, Fourth,
Fifth and Fourteenth Amendments; and under fediesa| particularly 28 U.S.C. 88§
2201, 2202, and 42 U.S.C. 88 1983 and 1988.

This Court has original jurisdiction over the fealeclaims by operation of 28 U.S.C. 88
1331 and 1343.

This Court has authority to issue the requestethosory relief under 28 U.S.C. § 2201.
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This Court has authority to issue the requestathttjve relief under Fed. R. Civ. P. 65
and 28 U.S.C. § 1343(3).

This Court is authorized to award the requestedag@® under 28 U.S.C. § 1343(3).
This Court is authorized to award attorneys’ feegar 42 U.S.C. § 1988.

Venue is proper under 28 U.S.C. § 1391 in the Eaddestrict because this claim arose
there, because upon information and belief all Da#mts reside within the District, and
their principal offices are located within the Dist.

[lI. IDENTIFICATION OF PARTIES

PLAINTIFFS
Plaintiff Jim Soderna is an adult male reside#nMilwaukee County, Wisconsin, and a
citizen of the United States.
Plaintiff Alex Doak is an adult male resideffitMilwaukee County, Wisconsin, and a
citizen of the United States.
Plaintiff Ana Marie Doak is an adult femaleidesit of Milwaukee County, Wisconsin,
and a citizen of the United States.
Plaintiff Anne Franczek is an adult female dest of Milwaukee County, Wisconsin,
and a citizen of the United States.
Plaintiff Tom A. Pelkey is an adult male resitdef Milwaukee County, Wisconsin, and a
citizen of the United States.
Plaintiff Robert P. Breaud, R.N., is an adulalenresident of Milwaukee County,
Wisconsin, and a citizen of the United States.
Plaintiff Jason Storms is a traveling evangels adult male resident of Cedarburg,

Wisconsin, and a citizen of the United States.
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Plaintiff Candice Knapschaefer is an adult fiemmasident of Cederaburg, Wisconsin, and
a citizen of the United States.

DEFENDANTS

Defendant City of Milwaukee, Wisconsin is a neoyval corporation and political
subdivision of the State of Wisconsin. It has ¢éedcand continues to enforce through
its law enforcement officers, the Milwaukee CodeOstlinances, including the chapters
applied and challenged herein. The City is autdealito sue and be sued in its own
name.

Defendant Sgt. Ivory B. Britton is sued indivadly and in his official capacity. He is a
Milwaukee Police Sergeant, responsible for themament of the Milwaukee Code of
Ordinances, including the chapters challengedimere

Defendant Andrew T. Deptula is sued individg@hd in his official capacity. He is a
Milwaukee Police officer, responsible for the ecfament of the Milwaukee Code of
Ordinances, including the chapters challengeditere

Defendant Dale P. Devereaux is sued indivigiuatid in his official capacity. He is a
Milwaukee Police officer, responsible for the exfament of the Milwaukee Code of
Ordinances, including the chapters challengeditere

Defendant Ronald Ferrill is sued individuallgdain his official capacity. He is a
Milwaukee Police officer, responsible for the exfament of the Milwaukee Code of
Ordinances, including the chapters challengeditere

Defendant Peter J. Graber is sued individually andhis official capacity. He is a
Milwaukee Police officer, responsible for the ecfment of the Milwaukee Code of

Ordinances, including the chapters challenged herei
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Defendant Sgt. David Larson is sued individuallyl am his official capacity. He is a
Milwaukee Police Sergeant, responsible for the eefment of the Milwaukee Code of
Ordinances, including the chapters challenged herei

Defendant Christopher J. Kaine is sued individualig in his official capacity. He is a
Milwaukee Police officer, responsible for the ewcfment of the Milwaukee Code of
Ordinances, including the chapters challenged herei

Defendant Michelle L. Krumnow is sued individua#ipd in her official capacity. She is
a Milwaukee Police officer, responsible for the@nément of the Milwaukee Code of
Ordinances, including the chapters challenged herei

Defendant Edward Mateki is sued individually andhis official capacity. He is a
Milwaukee Police officer, responsible for the ewcfment of the Milwaukee Code of
Ordinances, including the chapters challenged herei

Defendant Cheryl McMillen is sued individually amd her official capacity. She is a
Milwaukee Police officer, responsible for the ecfament of the Milwaukee Code of
Ordinances, including the chapters challenged herei

Defendant Shawn J. Pecoraro is sued individualty ianhis official capacity. He is a
Milwaukee Police officer, responsible for the ecfment of the Milwaukee Code of
Ordinances, including the chapters challenged herei

Defendant Mark A. Pettke is sued individually amdhis official capacity. He is a
Milwaukee Police officer, responsible for the ecfament of the Milwaukee Code of

Ordinances, including the chapters challenged herei
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Defendant Sean K. Racklaw is sued individually @amdhis official capacity. He is a
Milwaukee Police officer, responsible for the ewcfment of the Milwaukee Code of
Ordinances, including the chapters challenged herei

Defendant Scott F. Thorne is sued individually amchis official capacity. He is a
Milwaukee Police officer, responsible for the ewcfment of the Milwaukee Code of
Ordinances, including the chapters challenged herei

Defendant Tom Rodney Viverette is sued individualhd in his official capacity. He is
a Milwaukee Police officer, responsible for the@nément of the Milwaukee Code of
Ordinances, including the chapters challenged herei

Defendant Thomas R. Zeisemer is sued individually ia his official capacity. He is a
Milwaukee Police officer, responsible for the ewcfment of the Milwaukee Code of
Ordinances, including the chapters challenged herei

Defendants Officers Jill Doe, and John Doe, oneugh five, are not yet specifically
identified, but are sued individually and in thefficial capacities. Each is a Milwaukee
Police officer responsible for the training of atiMilwaukee Police officers, including
those named herein above.

IV. STATEMENT OF FACTS

Background: ‘90s-Era Injunction

40.

On April 15, 1993, the Wisconsin Circuit Court fille County of Milwaukee issued an
order inState of Wisconsin, et al v. Missionaries to theb®ern, et al. Case No. 92-CV-
8195 (hereinafter “thlissionariesOrder,”) permanently enjoining two unincorporated
associations and thirty-eight named individuals, part, from “congregating,

demonstrating, counseling or engaging in any ofitetest activity within twenty-five
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(25) feet” of six named abortion clinics, includiidfiliated Medical Services Clinic at
1428 N. Farwell Avenue, and the Planned Parentifaatity at 302 N. Jackson Street in
Milwaukee.

The MissionariesOrder also enjoined those thirty-eight named idigls from, among
other things, impeding or obstructing access to ahertion clinics, assaulting or
photographing patrons, and photographing or reogrdheir vehicle license plate
numbers.

The MissionariesOrder did not prohibit the thirty-eight named widual defendants
from sidewalk counseling “of a non-threatening m@tu if conducted beyond the
established twenty-five foot perimeter.

The MissionariesOrder acknowledged that the Milwaukee Police Dipant is charged
with maintaining public order outside each facilignd may enforce “reasonably
necessary rules and regulations” to accomplishetings

The MissionariesOrder required the thirty-eight named individutdsprovide at least
twenty-four hours’ advance notice to the Milwauk&®lice Department of any
“demonstrations” scheduled to occur at the six tiworclinic sites, and to give notice of
the injunction to all persons who may be actingancert with them at “demonstrations
or similar events at facilities listed [in the Orfjavhich are organized or promoted by the
[Missionarie$ defendants.”

None of the events described in this Complaint ttuted a “demonstration” as
anticipated by the 199@issionariesOrder.

In the case at bar, Jim Soderna is the only Pthintio was also included as one of the

thirty-eight named individuals in thelissionariesOrder. He has complied with the
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Missionaries Order at all times and in every way, always comtidgchis peaceful
sidewalk counseling efforts while standing alormgd Aeyond the established twenty-five
foot perimeter.

Importantly, none of the other Plaintiffs in theepent case are named as a defendant in
the 1993Missionariescase,nor have the Plaintiffs participated in any demmatgin or
event organized or promoted by any of the thirghéinamed individuaMissionaries

defendants, nor acted in concert with nor takeeation from any of them.

The Public Property at Issue

48.

49.

50.

The private properties of the Affiliated Medical r@ees Clinic at 1428 N. Farwell
Avenue, and the Planned Parenthood facility at R02Zackson Street in Milwaukee,
Wisconsin, are surrounded by public sidewalks artalip easements.

The public sidewalks at these locations are apprately three times the size of the
typical residential Milwaukee sidewalks, and haeerb at all times relevant hereto open
and accessible for use by the general public.

Likewise, at all times relevant hereto, the Pldimtihave never impeded the clinic

accesses, hor any ingress or egress, served lgyghbBc ways.

Plaintiffs’ Use of the Public Property

51.

52.

Plaintiffs are all residents and citizens of Wissiorand professing Christians who hold a
sincerely held religious belief in the sanctityesfery human life, and a religious-based
opposition to abortion.

As part of their sincerely held religious beliefaintiffs desire to share their social and

political viewpoint regarding preborn children witkhers.
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One way in which Plaintiffs share this viewpoint by declaring it in public areas,
including areas such as the public ways surroundneg Affiliated Medical Services
Clinic and the Planned Parenthood facility in Milae, where persons typically are
already attuned to the issue.

None of the Plaintiffs have any intent to physigalbuch or harass anyone, or to
encourage or condone violence, or to express tHeesséen any way other than in a
peaceful manner.

Plaintiffs likewise have not encroached upon thegbe property of any person or entity
during these exercises of their quintessentialtsigh free assembly, free press and free
speech.

Plaintiffs desire merely to engage in constitutipnprotected expressive activity on the
public ways and public sidewalks in Milwaukee, ursihg the public areas surrounding

the Affiliated Medical Services Clinic and the Riaad Parenthood facility.

Pattern of Police Harassment and DiscriminationFall 2007 Example

57.

58.

59.

On August 17, 2007, Plaintiff Soderna was engagedus customary activity of standing

alone and peacefully holding a sign on the pubtlewalk in a non-obstructive manner,
at the corner of Farwell Avenue and Ogden, beydra dstablished twenty-five foot

perimeter of the Affiliated Medical Services Clinic

At approximately 1:30 p.m., Defendant Larson apphea Mr. Soderna and told him that
his activity was unlawful, and cited him under Madukee Code of Ordinances § 244-18-
2 (a/k/a the “Snipe Advertising Law”) (attacheddteras Exhibit “A”).

Plaintiff Soderna retained legal counsel, Cathe@&mert, who explained in a letter to

Milwaukee Police Chief Nanette Haggerty (attacherkto as Exhibit “B”) that the Snipe
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Advertising Law obviously did not apply to Mr. Sada's constitutionally protected
speech activities.

The Snipe Advertising Law ostensibly prohibits nheréhe unauthorized placement of
printed commercial and political campaign advemtision city-owned property and
buildings.

Attorney Short further stated in her letter: “Acdmg to Sgt. Larson, there had been a
‘meeting’ at which it was decided to cite pro-lifecketers . . . under this [Snipe
Advertising Law] section. For this reason, Mr. Sodeis concerned that he will be cited
again.”

Pursuant to Ms. Short’s written request, Chief Haggand City Attorney Grant F.
Langley promptly caused Mr. Soderna’s citationaaismissed.

Nevertheless, Defendants herein continue to reglyaiereaten Plaintiff Soderna and the
other Plaintiffs with citations for violation of ¢hSnipe Advertising Law, when no
violation of the ordinance has occurred in any way.

As an example, Defendants routinely threaten te Biaintiffs and other citizens who
allow their handheld signs to momentarily touch goytion of any public property such
as utility poles, a sidewalk, curb, or gutter.

Fearful of the threatened citation or arrest, RifiiSoderna and others are impeded and
chilled in the exercise of their free speech riglatsd have at times been effectively
driven out of the public forum.

When he tires of holding his sign, Plaintiff Sodeia forced to rest it only upon his toes

so it will not touch the ground.

10



67.

Plaintiffs are fearful of Defendants’ harassment antimidation, and they dare not
exercise their First Amendment rights to speak loesé¢ social issues in these places
without other persons nearby to witness the pattérharassment by police and/or to

record said conduct by audio or video.

Pattern of Harassment and Discrimination: 2008 Examles

68.

69.

70.

71.

72.

On January 19, 2008, Plaintiff Franczek was engageg@eacefully expressing her
religious viewpoint on the sanctity of human lifa public property near the Affiliated
Medical Services Clinic. Franczek was not a ptotthe 1993Vlissionariescase.
Defendant Britton sternly commanded Franczek: "Kegwing! Do not to stand in one
place or you will be arrested for ‘loitering.” Deifgant Britton further threatened: “Keep
your sign off the sidewalk or we will arrest you faolating the Snipe Ordinance! Keep
it in hand or on your toes!”

Fearful of the threatened citation or arrest, Rififrranczek and others have been
intimidated and impeded and chilled in the exeroitheir free speech rights, and have
at times been effectively driven out of the pulbicum.

During the months April thru September 2008, DefaridBritton continued to threaten
Plaintiff Soderna and others with citation and strfer violation of the Snipe Advertising
Law.

On April 24, 2008, Plaintiffs Alex and Ana Marie Bl were engaged in peacefully
expressing their religious viewpoint on the sagatit human life on public property near
the Affiliated Medical Services Clinic. Alex anchA Marie Doak were not parties to the

1993Missionariescase.

11
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Mr. Doak, a Euro/American U.S. National, and Mr@aR, a Philippine National, were
walking their four-month-old son along with themancarriage on the public sidewalk,
and offering a pamphlet entitled “Spare the Liferolur Child” to receptive passersby.
Neither the parents nor the child's stroller at ainye blocked access to the Clinic
entrances or parking lot.

Not long after the Doaks began, three Milwaukeécpatars arrived, and multiple police
officers surrounded and confronted Mr. and Mrs. IDod 'he officers, including four
unknown male officers, Defendants John Doe, Oneutyin Four, Defendant Graber,
Defendant Britton, and Defendant Krumnow, threadetoearrest Mr. and Mrs. Doak for
“abuse and neglect” of their child.

Plaintiffs show that their child was safe, warmdan no conceivable way abused or
neglected during this event.

The seven officers surrounded Alex and Mrs. Doak tueir four month old child, then
interrogated and intimidated Mrs. Doak, who inlfiattempted to answer the hostile and
rapid-fire questions of the officers.

However, when the officers threatened to report.Mdeak to the Child Protection
Services of Milwaukee County, and suggested sheamatiegal alien, Mrs. Doak was
intimidated into silence, voluntarily ceased hengtdutionally protected speech activity,
and retreated to her car.

The threats of the officers had their desired éftécsilencing Mrs. Doak, who believed
the officers would indeed find social workers wiaed their hostility to her as a recent

immigrant who dared express a disfavored sociavp@ént.

12
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The officers then turned on Mr. Doak, and cited Hon “disorderly conduct” under
Chapter 106-1.1 of the Milwaukee Code of Ordinances

In his subsequent defense to the unfounded chitgd)oak pled not guilty and made
three separate appearances in Municipal Court. DMdak denied the charge in a sworn
affidavit and therein explained to the Municipalu@othat the facts did not justify the
citation.

At his third appearance, the city attorney dismdsg®e charge against Mr. Doak, partly
because no one from the Affiliated Medical Servicgnic or any of the seven
Milwaukee police officers appeared to testify agaimm.

The city attorney dismissed the charge againstdakwithout prejudice, as a means of
intimidating Mr. Doak by leaving open the potentidlfurther prosecution in the future
for acting in concert with the thirty-eight indiwvidls named in th#issionariesOrder
injunction.

Fearful of the threats and intimidation by poli¢daintiffs, Mr. and Mrs. Doak, have
been impeded and chilled in the exercise of theie fassembly, free press and free

speech rights, and have been effectively driverobthe public forum.

Continued Pattern of Police Misconduct

85.

86.

Other persons, including the Plaintiffs, were repdly threatened and harassed by
Defendants in similar fashion in 2008.

During this period, Plaintiff Storms and Plainti€napschaefer, who are traveling
Christian evangelists, engaged in peacefully exgmgstheir religious viewpoint on the

sanctity of human life on public property near thiéiliated Medical Services Clinic.

Storms and Knapschaefer were not parties to thd W@Ssionariescase.

13
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Accompanied by Plaintiff Breaud and other compasjofPlaintiffs Storms and
Knapschaefer sometimes engaged in the distribofi@no-life leaflets and singing.
These peaceful activities by the Plaintiffs ardyfpkotected by the Constitution; however
these Plaintiffs were repeatedly harassed by Defendfficers Thorne, Racklaw,
Deptula and Devereaux, and threatened with arogsviblating the Snipe Advertising
Law and disturbing the peace.

Fearful of the threatened citation or arrest, RiffsnStorms, Knapschaefer, Breaud and
their companions have been intimidated and furiimpeded and chilled in the exercise
of their free speech rights, and have at times ledtactively driven out of the public
forum.

On May 6, 2008, Plaintiff Pelkey was engaged incpéally expressing his religious, pro-
life viewpoint on the public sidewalk near the Aifited Medical Services Clinic. Pelkey
was not a party to the 1998issionariescase.

As part of his expression on May 6, 2008, he cdraesign that depicted a drawing of a
healthy, ten-week-old, preborn child.

Defendant Britton approached Mr. Pelkey and tolah lthhat his activity was unlawful,
and threatened to arrest him under the Snipe AduggtLaw if Mr. Pelkey allowed his
sign to even “touch the street or sidewalk.”

Mr. Pelkey complied, and kept his sign off the sidik, the curb, the gutter, and the
street at all times. Nevertheless, Defendant MaMilwatched Mr. Pelkey and then
arrested, handcuffed and transported him to thejait, charging him with “disorderly

conduct.”

14
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In the subsequent criminal proceedings on the mattéilwaukee Municipal Court,
Defendant McMillen filed a report stating, in patthat Mr. Pelkey “was yelling and
screaming at people whereby complainant [Affiliadddical Services Clinic manager,
Barbara L. Caravella] could not conduct her busiries

Defendant McMillen knew or should have known thpamt she filed was false because
she personally observed Mr. Pelkey's constitutigrnaotected conduct during this time,
and she was aware that the sound of Pelkey’s weaenot disturbing the public peace
on the sidewalk nor the conduct of clinic’s bussesside or outside of the building.
Defendant McMillen used excessive force againstRtkey in the hand cuffing process,
moved him to police booking, and then jailed him.

Pelkey was finally released after posting bondhi@ &amount of $150. He later made
three appearances in court, and engaged the umgaedsattorney (Mr. Dooley) to move
for dismissal.

As part of Mr. Pelkey’'s defense, his counsel puseldasound testing equipment and
moved the Municipal Court for an order allowing sdutesting to establish the actual
volume levels inside and outside the clinic. Mrlkg's motion was denied.

Thereafter, Mr. Pelkey pleaded innocent, and fiedtions for dismissal. They were
denied, and Mr. Pelkey insisted upon a trial.

On August 28, 2008, Assistant City Attorney Genegi®'Sullivan Crowley moved the
court to dismiss the disorderly conduct chargeraiavir. Pelkey without prejudice.

When Mr. Pelkey’s counsel urged a dismissih prejudice, the city attorneys refused.

15
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105.
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108.

109.

Plaintiffs aver the intent and purpose of this safuvas to intimidate Mr. Pelkey and to
chill the future exercise of his speech at thisatamn by threatening to recharge him for
acts in concert with one of the thirty-eight indivals named in thiglissionariesOrder.
During that same period, on May 30, 2008, Plaist8torms, Knapschaefer, Breaud and
their companions were engaged in peacefully exprggbkeir religious viewpoint on the
sanctity of human life on the public sidewalk ntrag Affiliated Medical Services Clinic.
As part of their expression, they sang Christiamhgy, accompanied by a single acoustic
guitar, which was played by Mr. Breaud without aifiqation of any kind.

The group was approached and threatened by Defe@dfacers Graber and Ferrill, who
on that occasion cited Mr. Breaud for disorderlyahact in violation of Section 106.1-1
of the Milwaukee Code of Ordinances.

Defendant Graber signed the citation, but knewhmu&l have known the citation he
issued was without merit, because he personallgrebd Mr. Breaud's constitutionally
protected conduct during this time, and he was awaat the sound of Breaud’s acoustic
guitar and the accompanying voices was not distgrbie public peace on the sidewalk
nor the conduct of clinic’s business inside or m&®of the building.

On August 28, 2008, after much effort by Mr. Breaundl his attorney, the undersigned
Mr. Dooley, to either obtain dismissal or have mltof the matter, Assistant City
Attorney Genevieve O'Sullivan Crowley moved to d¢oar dismiss the disturbing the
peace charge without prejudice.

When Mr. Breaud requested a dismisgdh prejudice, the city attorneys refused.
Plaintiffs aver the intent and purpose of this saluwas to intimidate Mr. Breaud by

threatening to arrest and recharge him at a lattr fbr acts in concert with one of the

16



thirty-eight individuals named in thissionariesOrder, and to chill the future exercise

of his speech at this location.

Pattern of Harassment and Discrimination: 2009 Examles

110.

111.

112.

113.

114.

115.

116.

117.

118.

On March 25, 2009, Plaintiff Pelkey was engageg@aacefully expressing his religious
viewpoint on the sanctity of human life on the pabsidewalk near the Planned
Parenthood facility at 302 N. Jackson Street inNdilkee.

As part of his expression, he carried a pro-lignsi

At one point, while Mr. Pelkey stopped and lookexivd to answer a call on his cell
phone, a woman rushed towards Mr. Pelkey and pusimadbackwards over a fire
hydrant.

Mr. Pelkey’s fall caused serious injuries to histhend spine from cervical to lumbar
regions, from which he is still suffering.

To date, the assailant is known to Plaintiffs doyyher first name of “Monica.”

The assault and battery of Mr. Pelkey was immeljiateported and investigated by
Defendant Officers Kaine and Mateki, who intervieMfeur witnesses, including Chris
and Dennis Nash, and Francis Dantzmann.

All four withnesses gave consistent reports thabrpid the assault Mr. Pelkey had in no
way communicated with the assailant, offered herdiure, nor even made eye contact
with her.

Defendants Kaine and Mateki entered the cliniccalisred there was a Planned
Parenthood video of the incident, and interviewigdnica.”

However, Defendants Kaine and Mateki and their supers elected not to view the

video or file charges against Mr. Pelkey’s assailan

17
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120.

On April 1, 2009, upon her return to the areas idatshe clinic, “Monica” stated to
Plaintiff Anne Franczek and Mr. Joe Kugelman: “Inttgplay when someone makes me
mad, the other guy singing, that made me mad tbe. dolice were on my side, they
didn’t give me a ticket. They [pointing to the Pt Parenthood building] were on my
side too. They knew | was being harassed.”

Despite multiple requests, Defendants Kaine ancekaefused to arrest “Monica.”

Conspiracy to Violate Plaintiffs’ First Amendment Rights

121.

122.

123.

124.

At various times relevant herein, certain Defendamcluding Defendant Sgt. Ivory
Britton, have agreed to the requests of leadethefAffiliated Medical Services Clinic
and the Planned Parenthood facility, and conspodthrass and intimidate the Plaintiffs
and to chill their free expression near those iooat

While Defendants are responsible for the just exdment of the Milwaukee Code of
Ordinances, they have abused that responsibilightav favoritism and cooperation with
the clinic owners and hostility to the Plaintiffs.

As a result of this conspiracy, Defendants havereggively intimidated, arrested and
prosecuted Plaintiffs, but turned a blind eye wsthwho assault and harass the Plaintiffs.
Accordingly, by this conspiracy, Defendants depi¥aintiffs of the equal protection of
the laws and of the equal privileges and immunitiegler the laws, based upon

Defendants’ class-based animus and Plaintiffsgralis beliefs.

Ongoing and Current Threats

125.

Fearful of further threats, hostility, citation aadest by Defendants, the Plaintiffs to this
action have each been intimidated, impeded andedhih the exercise of their free

speech rights, and have at times been effectivialg out of the public fora at issue.

18
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127.

128.

129.

130.

131.

Other similarly situated persons have been drieemfthe forum by Defendants as well.
For example, after one elderly man was recentlgséed and fined for trespass simply
because he allegedly extended his head too closeltmrway of the Affiliated Medical
Clinic to read the small print on the clinic windgwsters, the man was so intimidated
that he never again returned to the public forum.

By their repeated and ongoing acts of intimidatiblrassment and discrimination,
Defendants have clearly shown a pattern and polioyiolations of the Plaintiffs’ well-
established constitutional rights.

The City has never produced a single witness irsquation of any of the above
described cases brought against any of the indaviBlaintiffs.

Upon information and belief, the City’s refusaldismiss the unfounded charges against
Plaintiffs Soderna, Doak, Pelkey, and Breaith prejudice is to serve as another form
of intimidation against these individuals and taoelgh their free speech.

Defendants have repeatedly implied to Plaintiffat tthey may be charged asting in
concert withsome or all of named defendants permanently esgofrom abortion clinic
demonstrations in the 1993issionariescase, even though Defendants know or should
know that the Plaintiffs here are not acting inaan with or taking direction in any way
from theMissionariescase defendants.

Plaintiff Soderna, the only plaintiff in the casetar who was also a defendant in the
Missionaries case, strictly complies at all times with the sfiecterms of the
MissionariesOrder, and engages only in individual prayer, alaheall times, in the

vicinity of these abortion clinics.

19



The Ordinances at Issue: Sign Restrictions

132.

133.

134.

135.

136.

137.

138.

The ordinances challenged herein are Milwaukee @dderdinances Section 244-18.2
(a/k/a “The Snipe Advertising Law”), which is oss#oly applied in conjunction with
Chapter 295 (zoning).

Milwaukee Code of Ordinances Section 244-18.2 readsllows (emphasis added):
“SNIPE ADVERTISING PROHIBITED. It shall be unlawfwb place, erect, paint, paste,
print, nail, tack, or otherwise fasten or maintaimy snipe advertising or deface any
exterior wall or surface of any building, boardrreg box, case, railing, pole, post, tree,
barricade, material, dock, pile, or structure of &md with advertising or notice of any
kind.”

The punishment for “Snipe advertising,” as recorate8ection 244-18.7, is a fine of not
less than $25.00 and not more than $500.00, togeitltle costs and disbursements of
prosecution, and imprisonment for up to thirty déysot paid.

The Milwaukee Code of Ordinances does not defire tdrms Snipé or “snipe
advertising”

The Milwaukee Code of Ordinances does not includg guidelines or criteria for
citizens or public officials to understand what exgie may be considered and prohibited
as “snipe advertising.”

The Snipe Advertising Law is purportedly applied Bgfendants in conjunction with
Milwaukee Code of Ordinances Chapter 295, entitfhing.”

Milwaukee Code of Ordinances Section 200-08 pravidefinitions which are generally
applicable to the City’s zoning provisions in Chexp295. Among these, is the definition
provided by Section 200-08.84 (attached heretoxidbi “C”) for “Sign,” which reads

in relevant part (emphasis added):

“SIGN means any structure, device or display thatrranged, intended or designed as an
announcement, declaration, demonstration, illusinatindication, symbol, insignia,
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139.

140.

141.

142.

143.

banner or emblerand which is used for advertisement, identificationor promotion
when placed so as to be seen from out of doorbdgeneral public. ‘Sign, includes not
only display area but also structural supportsjghs, bracing, framework and trim.
...Where used elsewhere in chs. 244 and 295, ‘sigiides both on-premise and off-
premise signs.”

The Milwaukee Code of Ordinances does not define thrms &dvertisement,”
“identification,” or “promotion,” and does not include any guidelines or criteria for
citizens or public officials to understand whatdbéerms may mean in this context.
Milwaukee Code of Ordinances Section 295-201 prewiddditional definitions which
are applicable to the City’'s zoning provisions ihaBter 295. Among these, is the
definition provided by Section 295-201.589 f&wlitical Sign,” which reads:

“SIGN, POLITICAL means a sign which is intended #amlvertise support of, or
opposition to a candidate for public office or &erendum question, or a sign intended to
convey a non-commercial social or political message

The zoning chapter’s sign regulations (Section 208} specifically allows—as it must
under the federal and state constitutions—the uds&olitical Signs” like the ones
carried and reasonably utilized by the Plaintiffghis case.

Milwaukee Code of Ordinances Section 295-407.8ac¢hed hereto as Exhibit “D”)

reads, in relevant part, as follows:

“EXCEPTIONS. Notwithstanding any other provisions this chapter, the following
signs are permitted if they meet the standardsifspean this subsection:

d. Political signs, provided that in the casemkection for office or a referendum, such
sign is removed within 30 days of the end of tleeton campaign period, as defined in
s. 12.04(1)(a), Wis. Stats.”

Because Plaintiffs have at all relevant times memrried and displayed only signs

“intended to convey a non-commercial social or t@l message” regarding abortion
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and the sanctity of human life, their signs wereathttimes lawful and permissible

pursuant to the U.S. Constitutiand Milwaukee Code of Ordinances Section 295-407.8.

144. Accordingly, Milwaukee Code of Ordinances Sectigl-A18.2 and Section 200-08.84

are vague and unconstitutional facially, and adiegypo the Plaintiffs and other persons.

The Ordinances at Issue: Disorderly Conduct

145.

146.

147.

148.

149.

150.

151.

152.

153.

154.

155.

The other ordinance challenged herein is Milwaukeele of Ordinances Section 106-
1.1. (Attached hereto as Exhibit “E.”)

Milwaukee Code of Ordinances Section 106-1.1 istledt“Disorderly Conduct,” and
reads as follows (emphasis added):

“PROHIBITED. It shall be unlawful for any person &mgage, in a public or private
place, in violent, abusive, indecent, profane, teots, unreasonably loud, or otherwise
disorderly conduct under circumstances in whicthstanduct tends to cause or provoke
a disturbance.”

The punishment for “disorderly conduct,” as recarde Section 106-1.2, is a fine of not
more than $500.00, and imprisonment for up to twelays if not paid.

The Milwaukee Code of Ordinances does not defieddlm YViolent.”

The Milwaukee Code of Ordinances does not defird¢hm“abusive.”

The Milwaukee Code of Ordinances does not defieddim indecent.”

The Milwaukee Code of Ordinances does not defiegeim ‘profane.”

The Milwaukee Code of Ordinances does not defied¢hm ‘boisterous.”

The Milwaukee Code of Ordinances does not defiegd¢lm ‘Unreasonably loud.”

The Milwaukee Code of Ordinances does not defiree tirm ‘btherwise disorderly

conduct.”

The Milwaukee Code of Ordinances does not defipddhm ‘Histurbance.”

22



156.

157.

158.

159.

160.

161.

162.

163.

164.

The Milwaukee Code of Ordinances does not includequidelines or objective criteria
for citizens or public officials to understand wipatrticular speech may be considered as
“disorderly,” “disturbing,” “unreasonably loud,” et

Accordingly, Milwaukee Code of Ordinances Sectio®6-1.1 is vague and
unconstitutional facially, and as applied to thaiftiffs and other persons.

VI. ALLEGATIONS OF LAW

Each and all of the acts alleged herein were dgn®dfendants under the color and
pretense of local ordinances, regulations, custarmsages, and policies of the City of
Milwaukee.

Defendants have enforced the challenged ordinaagasist the Plaintiffs pursuant to
their policies and practices.

The decisions to deny Plaintiffs access to themdittonal public fora are a direct result
of laws, policies, practices, customs, and usadffesatly adopted and promulgated by
the City of Milwaukee and each Defendant.

All of the actions of the Defendants were doneiglation of clearly established law.
Plaintiffs’ speech and religious expression werd are fully protected by the United
States Constitution.

Concomitantly, denial of access to public forangage in protected religious speech is a
violation of the First Amendment and the FourteeAthendment to the United States
Constitution.

Unless and until the Defendants’ exclusion of therfiffs from the public sidewalks and
easements at issue is enjoined, the Plaintiffssuitfer and continue to suffer irreparable

harm to their federal constitutional rights.
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165.

166.

167.

168.

169.

170.

171.

VIl.  FIRST CAUSE OF ACTION:
VIOLATION OF THE RIGHT TO FREEDOM OF SPEECH
UNDER THE UNITED STATES CONSTITUTION

The allegations contained in all preceding pardgapre incorporated herein by
reference.

Milwaukee Code of Ordinances Sections 244-18.2%extion 200-08.84 inhibit speech,
on their face, and in their application, by protifig speech on the public ways in the
form of signage and placards bearing non-commesrnaial, political and/or religious
messages.

Sections 244-18.2 and Section 200-08.84 allow patifficers to prohibit such speech
and viewpoints that merely annoy or offend somepfeeccreating an illegal heckler’'s
veto.

Sections 244-18.2 and Section 200-08.84 allow patifficers unfettered discretion in
judging what constitutes “snipe advertising” and/prohibited “advertisement,”
“identification” or “promotion.”

Sections 244-18.2 and Section 200-08.84 provideonstiutional prior restraints on
speech, afford unbridled discretion to police affi&; and do not contain procedural
safeguards necessary under the Constitution, mdlestatutes, and long-standing case
law.

In application, Defendant Larson arbitrarily apglighis provision to Mr. Soderna while
he was attempting to engage in protected speech.

In application, Defendant Britton arbitrarily apgdi this provision to Ms. Franczek while

she was attempting to engage in protected speech.
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172.

173.

174.

175.

176.

177.

178.

179.

In application, Defendant McMillen arbitrarily apgd this provision to Mr. Pelkey while
he was attempting to engage in protected speech.

In application, Defendants Thorne, Racklaw, Deptalad Devereaux arbitrarily applied
this provision to Mr. Breaud, Mr. Storms, and Ms dpschaefer while they were
attempting to engage in protected speech.

The property on which each of these Plaintiffs esped their message was public
property and a traditional public forum.

Defendants silenced each Plaintiff's speech upogatiof citation or arrest, and/or actual
citation or arrest, because of the content of édamtiff's message.

Neither the challenged ordinances nor Defendantdioss served a compelling
governmental interest, nor were they narrowly taitbto achieve any such interest.
Therefore, Milwaukee Code of Ordinances Section&28L2 and Section 200-08.84 are
unconstitutional on their face, and as appliedjatation of the free speech clause of the
First Amendment of the United States Constitution.

Milwaukee Code of Ordinances Section 106-1.1 inkikpeech, on its face, and in its
application, by prohibiting speech on the publicysvahat would foreseeably “disturb”
people through any words or conduct that may bendée“violent, abusive, indecent,
profane, boisterous, unreasonably loud, or othenwis

This provision ostensibly allows police officers prohibit speech that disturbs the
public. But as applied, it prohibits speech tha&rety annoys or offends some people,

creating an illegal heckler’s veto.
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180.

181.

182.

183.

184.

185.

186.

187.

188.

This provision supplies police officers with unéetd discretion in judging what
constitutes “provoking a disturbance” and what titutes speech that is “violent,
abusive, indecent, profane, boisterous, unreasphalnd, or otherwise disorderly.”
Section 106-1.1 provides unconstitutional priortnaats on speech, affords unbridled
discretion to police officers, and does not confaocedural safeguards necessary under
the Constitution, relevant statutes, and long-standase law.

In application, Defendant McMillen arbitrarily apgd this provision to Mr. Pelkey while
he was attempting to engage in protected speech.

In application, Defendants Graber, Britton, Krumnduill Doe,” and “John Does,” one
through four, arbitrarily applied this provision Mr. and Mrs. Doak while they were
attempting to engage in protected speech.

In application, Defendants Thorne, Racklaw, Deptalad Devereaux arbitrarily applied
this provision to Mr. Breaud, Mr. Storms, and Ms adpschaefer while they were
attempting to engage in protected speech.

The property on which each of these Plaintiffs esped their message was public
property and a traditional public forum.

Defendants silenced each Plaintiff's speech uposattof citation or arrest, and/or actual
citation or arrest, because of the content of édamtiff’'s message.

Defendants’ threats of arrests, charges of distydewnduct, and incarcerations as
described in this Complaint were and are used ans silence Plaintiffs’ rights of
free speech and assembly.

Neither the challenged ordinances nor Defendantdioss served a compelling

governmental interest, nor were they narrowly taitbto achieve any such interest.
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189.

190.

191.

192.

193.

194.

195.

The Defendants’ ordinances and related policiespradtices against Plaintiffs’ rights of
free speech and assembly are unconstitutionallye/agpd overbroad and have a chilling
effect on the exercise of free speech and asseohlfe Plaintiffs and others.
As a result of the Defendants’ past and presentsad$ to allow Plaintiffs to exercise
their free speech and free exercise of religiotradlitional public fora, Plaintiffs have
suffered personal injury, loss of productive timembarrassment, and are suffering
continuing threat of irreparable harm for whichrthes no adequate remedy at law.
Therefore, Milwaukee Code of Ordinances Section1.A6s unconstitutional on its face,
and as applied, in violation of the free speeclus#aof the First Amendment of the
United States Constitution.

Vill. SECOND CAUSE OF ACTION:

VIOLATION OF THE RIGHT TO FREE EXERCISE OF RELIGION
UNDER THE UNITED STATES CONSTITUTION

The allegations contained in preceding paragraphgaorporated herein by reference.
Plaintiffs’ desire to share their viewpoint on thanctity of human life is motivated by
their sincerely held religious beliefs.

The Bible instructs that all people are made in’'&athage and that each person’s life
has inestimable value. Plaintiffs believe theyehavbiblical obligation to advocate on
behalf of unborn children who cannot speak for thelres.

Plaintiffs sought, and continue to seek, to discings life issue from their religious
perspective and to engage in religious speech ghraharing their views on public

property and by holding and carrying signs convgyheir religious message.
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196.

197.

198.

199.

200.

201.

202.

Defendants’ ordinances, policies and practicesirieguthe Plaintiffs to censor and/or
silence their religious speech in traditional palibra impose a burden on the Plaintiffs
that is not imposed on other individuals.
By forcing Plaintiffs to choose between abandonirar religious beliefs in order to gain
access to speech in the traditional public foralmding by their religious beliefs only to
be arrested and prosecuted, Defendants have imposeldstantial burden on Plaintiffs’
sincerely held religious beliefs.
Defendants’ challenged actions, policies and prastiserve no rational or compelling
interest.
Defendants’ ordinances, policies and practicesetbes violate the Free Exercise Clause
of the First Amendment to the United States Caumsbih as incorporated and applied to
the states through the Fourteenth Amendment.

IX. THIRD CAUSE OF ACTION:

VIOLATION OF DUE PROCESS AND EQUAL PROTECTION
UNDER THE UNITED STATES CONSTITUTION

The allegations contained in all preceding pardusagre realleged and incorporated
herein by reference.

Milwaukee Code of Ordinances Sections 106-1.1, @84, and 244-18.2 are
unconstitutionally vague on their face. Thesemadtce sections contain undefined terms
that fail to provide any discernable meaning. Aseault, individuals of common
intelligence must guess at the meaning and difféoats application.

The terms “disturb,” “violent,” “abusive,” “indecéil “profane,” “boisterous,”
“unreasonably loud,” or “otherwise disorderly” aalt unconstitutionally vague on their

face.
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203.

204.

205.

206.

207.

208.

2009.

The terms “snipe advertising,” and “advertisemefigéntification,” or “promotion” are
all unconstitutionally vague on their face.
The challenged ordinance sections do not adequatify persons of what expression is
prohibited or of what speech constitutes a crime.
Furthermore, Defendants have applied the challengdidance sections in @u hocand
arbitrary manner against Plaintiffs and their neligg speech by criminalizing speech that
they or others considered “unreasonably loud” asttatbing” or “disorderly” or in some
way a “snipe advertisement” or “promotion.”
Milwaukee Code of Ordinances Sections 106-1.1, @884, and 244-18.2 on their face,
and as applied, are violative of the due procemssel and equal protection clauses of the
Fourteenth Amendment to the United States Conistitut
Defendants’ policies against Plaintiffs’ press, exge and assembly rights are
unconstitutionally vague, and they neither definffigently the standard for governing
press, speech, and assembly in the public forumdmdhey protect against arbitrary and
discriminatory enforcement.
As a result of the Defendants’ policies and actidtaintiffs have suffered violations of
their Fourteenth Amendment rights and are suffenirgparable harm for which there is
no adequate remedy at law.
Plaintiffs are entitled to recover damages andtaflé relief for the violation of these
rights.
X. FOURTH CAUSE OF ACTION:
VIOLATION OF THE PROTECTION AGAINST

UNREASONABLE SEIZURE OF PERSONS UNDER
THE FOURTH AMENDMENT OF UNITED STATES CONSTITUTION
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211.

212.

213.

214.

215.

216.

217.

The allegations contained in all preceding pardugagre realleged and incorporated
herein by reference.
To silence Plaintiffs’ rights of free speech andeasbly, Defendants intentionally and
unreasonably threatened Plaintiffs Soderna, FrdncZeelkey, and Doak, and
intentionally and unreasonably arrested and incated Plaintiff Pelkey.
These actions by Defendants violated the right®laintiffs protected by the Fourth
Amendment to the United States Constitution.
The named defendant police officers and others ahdentities are not yet known
intentionally acted to embarrass and inflict phgbkpain on Plaintiff Pelkey.
As a result of unlawful arrest and threats, thenifés suffered other damages including
but not limited to physical injury, embarrassmesgpnomic loss, loss of reputation, and
mental anguish.
Plaintiffs are entitled to recover damages andtaqle relief for the violation of these
rights.

XI. FIFTH CAUSE OF ACTION:

CONSPIRACY TO DEPRIVE PLAINTIFES OF EQUAL PROTECTIO N
UNDER 42 U.S.C. § 1985

The allegations contained in all preceding pardusagre realleged and incorporated
herein by reference.

Certain Defendants, including Defendant Sgt. Ivadyitton and those under his
command, have agreed to the requests of leadéns éfffiliated Medical Services Clinic
and the Planned Parenthood facility, and conspodthrass and intimidate the Plaintiffs

and to chill their free expression near those iooat
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218.

219.

As a result of this conspiracy, Defendants havereggively intimidated, arrested and

prosecuted Plaintiffs, but turned a blind eye wsthwho assault and harass the Plaintiffs.
By this conspiracy, Defendants deprived Plaintffshe equal protection of the laws and

of the equal privileges and immunities under theslabased upon Defendants’ class-
based animus and Plaintiffs’ religious beliefs.

Xll. PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request theduling relief:

A.

That this Court issue a preliminary and permamgunction requiring the Defendants to
permit the Plaintiffs to engage in their propospéexh activities on public sidewalks and
easements within the City of Milwaukee, includire ttraditional public fora in areas

nearby abortion clinics;

That this Court issue a preliminary and permamgunction enjoining the Defendants,

their officers, agents, employees, attorneys, dinotlzer persons acting in active concert
with them, from enforcing Milwaukee Code of Ordicas Sections 106-1.1, 200-08.84,
and 244-18.2, both facially as construed to applganstitutionally protected speech, and
as applied to Plaintiffs’ religious speech;

That this Court issue a preliminary and permaiguonction enjoining the Defendants,

their officers, agents, employees, attorneys, dinotlzer persons acting in active concert
with them, from conspiring together to violate Ridfs’ rights to equal protection of the

laws;
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That this Court issue a declaratory judgmentatery Milwaukee Code of Ordinances
Sections 106-1.1, 200-08.84, and 244-18.2 uncoiistital both on their face and as
applied to Plaintiffs’ religious speech;

That this Court enter an order requiring Defend@ity of Milwaukee’s municipal
attorney to expunge from the Plaintiffs’ record$ @larges filed against them under
Milwaukee Code of Ordinances Sections 106-1.1, @084, and 244-18.2, and requiring
Defendant City of Milwaukee to file written proad$ said expungments;

That this Court issue an order requiring Defesldo provide qualified training and
instruction regarding the proper policing of speeldmonstrations and events to the
Defendant officers and others who may be herea$signed to duty at any abortion
clinic in the City of Milwaukee;

That this Court issue an order requiring Defesldo provide qualified training and
instruction regarding the constitutional rights ail rights advocates, and the proper
policing of speech demonstrations and events, éddDéfendant officers and others who
may be hereafter assigned to duty at any abortioit in the City of Milwaukee;

That this Court award Plaintiffs nominal and gansatory damages against Defendants
for damages arising from their acts and for theillfut and deliberate violation of
Plaintiffs’ clearly established constitutional rtgh

That this Court award Plaintiffs their costs aeg®penses of this action, including
reasonable attorneys’ fees, in accordance with . &QJ § 1988, and other law;

That this Court grant other and further reletlds Court deems equitable and just; and
That this Court retain jurisdiction as necesgargnforce the Court’s orders.

Respectfully submitted this __ day of Octobe20
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/sl J. Michael Johnson

J. Michael Johnson

Lead Counsel

ALLIANCE DEFENSE FUND
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Tel: (318) 603-1435

Fax: (318) 603-1437
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(Pro hac vice application pending)

/s/_Fintan J. Dooley

Fintan L. Dooley

Local Counsel

Wisconsin Bar Assoc. Member 1057322
3373 N. 46th St.

Milwaukee, WI 53216

Tel: (414) 731-0520

Fax: (414) 438-1689

Email: findooley@wi.rr.com
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